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Estate planning for blended families

Estate litigation

Estate planning is something we at McMahon Clarkgdl are passionate about.
If not done correctly, then the damage that caddse to the relationships between
family members is enormous and can last for mararsye Estate litigation is a
growth area for many legal firms (including outs)t the human and financial cost
of litigation of any sort, but particularly estdtiggation, is significant and could so
often have been avoided if the deceased had tgmoiate advice in relation to
their affairs. While the issues for blended faasliare no more or less important
than for other families, they are perhaps mordyike go awry* simply because of
the additional relationships that exist.

Example

Take the example of a husband (Harry) who has beparated from his first wife
(whether by divorce or by death) and who has teenelgildren from that
relationship.

After a few years, Harry meets a new partner (Wgnayo is younger than him.

They marry and have one child together. Harry'satesplanning has clearly
become significantly more complex. Harry has arde® make provision for his

grown children, but (obviously) he also wants tswee the financial wellbeing of

Wendy and their young child. Harry’s natural inafion might be to leave the
majority of his estate to his current partner (\Wgndnd leave a more modest
inheritance to the children of his first relatioislon the understanding (which
Harry and Wendy have agreed among themselveswthah Wendy passes, she
will provide for all of Harry’s three children.

However, adopting this strategy can cause sigmfiteeadaches for Wendy and
Harry’s children for a variety of reasons:

1. Given the age of the children from Harry's earlrefationship (they had
almost left home when Harry and Wendy married) levthiey get along well,
there is not a strong relationship between them\aieddy. Furthermore, it
is likely the relationship will dissipate over tingmply because they will
spend less time with Wendy as they themselves neardy have children.
Therefore, while Wendy had the best of intentiorngem she agreed with
Harry she would include his adult children in heill\hat inclination may
wane over time.

! A blended family is a family where one or bothtlné parties to the relationship have had previous
partners and/or marriages (whether by divorce, rsgipa or death). Often there may be children
from one or both relationships which introducesdditional layer of complexity.
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2.  Secondly (and perhaps more importantly), adopting dtrategy puts Harry’s
children in a position where they need to conswleether or not they ought
to bring a family provision application againstith@wvn father’'s estate at the
time of his death. Because Wendy was much youtiger Harry, she is
likely to live for many more years after Harry’'satle. So even if Wendy
honoured her promise to Harry, the children willédo wait significantly
longer for their inheritance.

Furthermore, in some states, Harry's adult childi&endy’s step-children)
may not be eligible to bring a claim against Wesdsstate if in fact she does
not make adequate provision for them (something twiously won’t know
at the time of their father’s death).

3. Finally, even if the children were eligible to ¢tgithey also face the prospect
that their father's estate will have been dissigaieer the years to such an
extent that it is not worth them making a clainakht

As you can see, given Harry’s situation, he needgive considerably more
thought to how he makes provision for Wendy andoélhis children (from both

relationships). Adopting a “plain vanilla” Will vélte Harry leaves everything to
Wendy with an expectation Wendy will ‘do the righing’ is not going to address
all the issues.

Estate planning

The above is a simple example of the types of cemation which come into play
for blended families. Of course, no two clients #ne same and in every case,
careful attention ought to be paid to ensure tlentt estate planning wishes are
met.

For any assistance with in-house training for agha®r staff in providing advice in
relation to a specific estate planning project tore of your clients, please
contact us.

If you would like more information, then please tamiSean
McMahon by email or on 07 3239 2915.
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Foreign assets and international estate planning

Foreign assets

One consequence of living in a world with a glolvarkforce where an increasing
number of people work overseas for extended perisdhat more and more
Australians own foreign assets. However, havirgptsoutside of Australia can
cause some problems when it comes to estate ptameicause while the ‘global
village’ is coming together, its lawmakers are antl the legal systems still vary
between countries. Therefore, careful considenatiwould be exercised when you
have a client who has or may have assets or psoloedted outside of Australia.

Succession laws and taxation regimes differ fromnty to country and even in
Australia, succession laws differ from state tdestaTherefore, the challenge of
identifying the succession laws and taxation regiméhin the country the assets
are held is essential.

Estate planning strategies

There are many strategies and structures availaloleal with succession issues for
assets held outside of Australia. However, thedaed and most simple strategic
plan undertaken for people with foreign assetsoisptepare a Will in each
jurisdiction an asset is held.

However, there are some difficulties associatech vimaving separate Wills for
separate jurisdictions. For example, there is &em@l for the accidental
revocation of a Will, if a revocation clause in théll has not been properly
drafted. However, the positive aspects of haviegasate Wills will usually

outweigh the negatives, and will be preferablehi dlternative of having a single
Will with multi-jurisdictional capabilities.

Separate Wills
The main benefits of having separate Wills for safgajurisdictions are as follows:

1. The legal and administrative time and costs in astering the estate are
significantly reduced because the executors of e@th are able to
administer the estate wholly within one country andependently of any
other Will dealing with assets in another country.

2. By having separate Wills prepared in each jurisoiictvhere assets are held,
the formal requirements of each country are met eaglirements for
supplementary evidence is reduced. For exampiglid Australian Will
may not necessarily meet the formal requirements fealid Will in another
country.

3. For the purposes of privacy, information can betksegparate from the
beneficiaries and governments of each jurisdiction.

4. The Will can be tailored to be tax-effective in gharticular country it is to
operate in. For example, certain death dutiesiameritance taxes would be
confined to the assets in that particular coumtaither than the total wealth of
the testator being assessable.
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5. If there are beneficiaries in each jurisdiction waie able to receive the
assets, then any costs of transferring those aassaiss jurisdictions would
be avoided.

Single Wills

If a single Will is intended to operate in Queendland in a foreign country, then
the difficulty of having a formally valid Will in dth jurisdictions presents itself.
Therefore, the Will drafter needs to ensure thevigions of the Will are

compatible with Queensland’s succession laws ane fbreign country’s

succession laws. However, some of the followingriees might arise when
attempting to draft compatible provisions:

1. The other jurisdiction may indicate that a stipethshare of the deceased’s
estate is to be provided for the spouse and chnijdrdrich cannot be dealt
with or reduced by the Will.

2. The taxation laws may differ significantly.

3. Guardianship arrangements may be different to ouwardjanship
arrangements.

Our recommendations

There are many estate planning strategies avaitabbdients however, care must
be taken so that each situation is assessed imdaeu® with the client’s individual
circumstances and the appropriate estate planiiatggy applied accordingly.

We recommend legal advice should be sought in eaehnseas country where
assets are held and if it is appropriate or necgstgeen a Will complying with the
formal requirements in relation to the assets @&t tountry should be prepared.

If you would like more information, then please tmiEvelyn
Abadinesby email or on 07 3239 2924.

Succession law news

Did you know ...

If you have a client who is the executor and seledbiciary of real property under
a Will, then it is not necessary to register twamsfers on the title.

If the executor has registered a transmission ugeath into their name as
executor, then once the executorial duties are teimpthe property will no
longer be held on trust and the executor will ot property outright.

However, it would be wise to register the requif@un in any event to ensure the
estate has been finalised neatly.
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Contact

If you would like some advice about how to managtate assets during
administration, then please contact Laura Hanralaamsplicitor in our estate
planning team.

2\
\ Laura Hanrahan can be contacted by email or on
. 07 3239 2924.

-

Superannuation instalment trusts—two years on

Borrowing by superannuation funds

In recent months, we have seen a significant iseréa the number of clients
looking to take advantage of the ability to borrtdwough their superannuation
fund using superannuation instalment trusts (SIT$his is perhaps to a large
extent due to increased confidence in the propesdsket together with the major
banks developing their own lending products in tlve years that have passed
since the legislative change.

The amendments to tl8uperannuation Industry (Supervision) Act 1@8ated an
exception to the long-standing borrowing prohibitionposed on superannuation
funds. The change means superannuation funds carowb in limited
circumstances.

Borrowing by superannuation funds is allowed du@roexception to the normal
prohibition, so it is important clients understahd limited circumstances in which
superannuation funds may borrow (Borrowing Rules).

Back to basics—the main elements
The key requirements of the Borrowing Rules aresebelow*

1. The money borrowed must be used to acquire an asbéth the
superannuation fund trustee could have acquirestitiyr

2. The asset is held on trust and the superannuatioth frustees acquire the
beneficial interest in the asset.

3. The superannuation fund trustee has a right toieecdiue legal title of the
asset by making one or more payments.

4. The lenders’ recourse against a superannuationtfustee for default on the
borrowings is limited to the rights related to Hsset.

! Section 674A of th&uperannuation Industry (Supervision) Act 1993
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Key points for clients to note

A key requirement of the Borrowing Rules is that @iicquired asset be held on
trust for the superannuation fund. One of the nmmm@mmon mistakes we have
found is where clients have entered into a conttagburchase an asset in their
capacity as trustee of their self-managed supesdimmufund (SMSF). This makes
it very difficult to then establish an SIT.

An instalment trust structure which complies witle Borrowing Rules should be
established prior to the acquisition of the ass@&ypically it is the instalment
trustee who enters into a contract for purchas¢hefasset and not the SMSF
trustee however, this will depend upon the typmstialment trust arrangement.

Please refer tDecember 200andJuly 2008editions ofPrivate Clientfor further
information about superannuation instalment wag.ant

McMahon Clarke Legal has completed SIT transactwita each of the major
lenders and is available to provide advice regar@ir's generally and to assist in
their establishment for your clients.

j_?/.*

Unsuccessful family provision applications

If you would like more information, then please tamiLaura
Hanrahan by email or on 07 3239 2924.

Further provision

In the last issue oPrivate Clienf we wrote about the circumstances in which a
family provision applicant may be unsuccessfulisttated by the Queensland case
of Underwood v Underwood

The 2009 New South Wales Court of Appeal decisioRard v Simegs another
example of an unsuccessful applicant. In this ,ddedetermining factor was one
of estrangement between the son and his father.

Estrangement

Mr Ford died on 16 March 2004. He left a dauglied a son. At the time of his
death, his son (the applicant) was incarceraté&i@ensland.

The deceased left the whole of his estate to higyldar who was also the
executrix. The estate’s major assets were somanted shops valued at
approximately $1 million.

The applicant suggested to the court he would reg#il0,000 to $20,000 to
purchase equipment so he could resume his busipesshis release from prison
and at least a further $250,000 to $300,000 tohase a modest residence in a
location in which he intended to live in Queensland
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The applicant had been raised in Sydney but lefbiout 1990. From 1990 until
his father’'s death in 2004, there was only one tshocounter between the two
when the applicant verbally abused the deceased.

In 1998, the deceased wrote to his daughter abisutehationship with his son,

where he referred to the applicant’s lack of resfp@chim, his failure to contact

him for any of his birthdays and his failure to iss®im as he had aged. The
deceased also referred to the fact that he haghmoeided his daughter with the
same kind of material support he had provided ¢oagbplicant during his youth.

The decision

The applicant relied on a line of cases which $ay where the estrangement can
be explained, usually by fault on both sides, ancdat may still be successful.
However, there will be cases in which the estraregens such that the testator is
entitled to make no provision for an estrangeddchilhe court found this was one
of those cases.

Acrimony or estrangement does not necessarily aestre bonds of parental ties.
The nature of the estrangement and the underlyagon for it is relevant to an
application for further provision. This case wastidguishable from all the other
cases relied upon by the applicant, in that this avanilateral abandonment of the
father for 14 years from when he was 76 until lesldit 90.

The court made specific reference to the entitldnantestators, in certain
circumstances, to make no provision for childr@ihnis is particularly so in respect
of children who treat their parents callously, bythiolding without proper
justification their support and love from them hreir declining years. Even more
so, where that callousness is compounded by hgstili

Summary

In circumstances where the child has estrangedgsbless from the parent, it may
be possible to not provide for that child in thellWiWhether the child can

challenge the Will is a question of fact and mayoime interviews with other

family members.

Administering estates or drafting Wills for clientghere relationships between
family members are such that there is a potentiabfdispute requires particular
care. If you or your clients are concerned abbasé types of issues, then please
contact us.

If you would like more information, then please tawBrit
Ibanez by email or on 07 3239 2960.
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Estrangement not enough to defeat claim

On 5 February 2010, the Queensland Supreme Colivesl its judgement in
the case oD’'Donnell v Gillespie. You may have read about this decision in|jthe
newspapers as the media was fascinated by thidyfareiory. Unfortunately, if
is a story all too familiar to those who practinghis area.

In this case, despite an estrangement of 12 ye#rs, court granted
Mr O’Donnell’'s application for further provisiondm his father's estate. This
contrasts with my article in this newsletter whithlks about cases of
estrangement denying an applicant’s claim.

The lesson is that the individual circumstancesaufh family must be taken into
account when drafting documents for the dispositddnassets or in properly
advising clients of their prospects in making anslagainst an estate.

If you would like further information about the Odbnell case or the effects pf
estrangement on the provision which should be mada Will, then please
contact us.

Brit Ibanez can be contacted by email or on 07 3239 2960.

McMahon Clarke Legal specialises in legal servecssociated with funds management, capital raiswddigation and risk
management for listed and unlisted entities. Foitldist of our services, please visit the maintpz our website at
www.mcmahonclarke.comr email us ainfo@mcmahonclarke.com

To update your contact details or unsubscribeitortéwsletterclick hereto send us a note.

This newsletter is produced as general informatiosummary for clients and subscribers and shooldbe relied upon
as a substitute for detailed legal advice or asaib for formulating business or other decisionsMdhon Clarke Legal
asserts copyright over the contents of this doctim¥u are free to copy and use this informationyled you inform
McMahonClarke Legal first and acknowledge McMahdarke Legal as the copyright owner on any matepi@duced.

McMahon Clarke Legal
62 Charlotte Street Brisbane Q 4000
GPO Box 1279 Brisbane Q 4001
T 07 3831 8999 F 07 3831 1121

tmdocs1-#249791-v1- Page 8



