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Alarm bells for voting exclusions
Recent case

A recent NSW Supreme Court decision will impact tiglity of responsible
entities with any conflict of duties to vote on ladtof members of their funds.

In Everest Capital Ltd as Trustee of the EBI Income Fund v Trust Co Ltd the court
was asked to consider the voting exclusions iniae@53E of theCorporations
Act 2001 (Act). Justice White found the trustee was nditled to vote on behalf
of members of another fund for whom it acted apaasible entity, because of the
interest the trustee held in its personal corpocajgacity in the outcome of the
resolution. The resolution was to remove the é®ist

Conflict of duties

Justice White said the reason for his decisionnialyin the fact that the trustee's
personal interest and its duty as responsibleyeciflicted, but the fact that there
was a conflict of duties to begin with.

Importantly, this decision was made despite argwsnéimat the Act requires a
responsible entity to act in the best interestsnefnbers, and if there is a conflict
between the members' interests and its own ingettestjive priority to the interests of
members. Additionally, the court heard that if thestee were excluded from voting,
then this would be denying voting rights to the rbers of the underlying fund.

Until the case oEverest is overturned, or a higher court subsequentlyd#scthe
section should be interpreted differently, thereaisreal risk in allowing a
responsible entity with any conflict of duties tote.

If you would like more information, then please tawmiNicole
Singer by email or on 07 3239 2906.
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Litigation news

Employment contract termination—avoiding claims
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It is important to understand your contractual atatutory obligations befor
steps are taken to terminate an employee's emplttyme

In a Victorian Supreme Court case last year, anl@yap was ordered to pay|a
dismissed employee damages because it had elegeay her 6 months wages|in
lieu of notice. Her employment contract simply pded for 6 months notice @
termination to be given and did not state that paythtould be given in lieu @
notice. The judge found that she was disadvantdgechot being in curren
employment whilst attempting to secure a new job.
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Small business employers (employing less than 1B time equivalent
employees) can protect themselves from unfair disaticlaims by following thg
Fair Dismissal Code (Code) introduced by Haér Work Act in July 2009. If the
Codeis followed, then the dismissal will be deemedthécfair.
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Whilst large business employers are not given #meesprotection, following th
Code will go a long way to defending any potentiaim for unfair dismissal.

Contact

If you would like some advice regarding your dissaisprocedures or assistarce
reviewing the terms of your contracts of employmémén please contact Kristy
Dorney, an associate in our litigation and risk agement team.

Kristy Dorney can be contacted by email or on 07 3239 2914.
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Bamford— Relief as High Court holds the line on trists

Taxation of trusts

Over the last year, you have probably heard or abadt an important test case on the
taxation of trusts, referred to as tBamford case. The full Federal Court handed
down a decision in the case last year; and in Mémshyear, the High Court dismissed

appeals from the case, meaning the Federal Cdadision stands.

Tax practitioners and those who work with trusteclfiding fund managers) had
been holding their collective breath to see whicywhe High Court would go.
The Court's decision has delivered the certaintichmaought-after, on some
important points surrounding how beneficiariesrasts should be taxed.
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What was the case about?

Without going into the facts of the case, what wagortant is that the Court was
asked to examine the concept of "income of a trgstthe purposes of thHecome
Tax Assessment Act 1936 (Act) and decide whether it means "income" in
accordance with ordinary concepts. There has flong time been some debate
over this question. There has also been debate@nobether the "proportionate”
approach or "quantum" approach is to be followetienv determining what a
beneficiary of a trust should be assessed on forptaposes. The High Court
finally cleared this up as well.

What was the result on these main points?
These are the most important points arising froendécision:

1. The "income of" a trust for the purposes of thevaht provisions in the Act
should be determined by looking at the actual westd (in the case of a fund,
the fund's constitution) and normal accounting @ples. What this means is
that (despite the Tax Office's arguments otherwidigjributable “income™ can
be defined by the provisions of the trust deed iantierefore not necessarily
limited to what might usually be considered "incbmérust deeds could
therefore be drafted in a way so that, for exanlisiributable income" might
include amounts which would ordinarily be though&® capital gains.

2. The "proportionate" approach is the correct apgroac be followed when
working out the share of the net income of a tstwhich a particular
beneficiary should be assessed. What this measkd@n) is that the beneficiary
is assessable on the same proportionate share tighincome" of the trust as
the beneficiary's proportionate share of the "ineafi the trust.

What should you do?

The decision, whilst confirming what most tax pitahers suspected on these
issues, does highlight how critical it is to ge tfistribution provisions and related
definitions in your trust deed / fund constitutioght; particularly to give you all of
the flexibility you may need during the life of youust or fund.

Standardised or "off-the-shelf" documents may rehe up to scratch; and it is
often only in hindsight that issues are pickedwipen it is commonly too late.

You should consider having your funds' constitutioreviewed from a tax
perspective, to ensure they meet your funds' naedsgive you all the flexibility

you could want (or that you may think you alreadyd). Also, you should resist
the temptation to roll-out an existing old condtda when it comes time to set-up
a new fund. This is the case for many reasonst(reoteast of which is ensuring
you get the tax position right, from day one).

tmdocs1-#259204-v1- Page 3



I MCMAHON CLARKE LEGAL

If you would like more information, then please tamiMatthew
Mosesby email or on 07 3239 2922.

New MIS disclosure regulations

As we have noted in a number of previous artictePrioperty Fund News, the
disclosure landscape for managed investment schéihy is changing. The
Financial Services Working Group issued draft ragohs for comment in
December last year and the consultation periocedi@s 26 February 2010. Th
industry is now awaiting the outcome of that cotetidn and we can expect to
see the finalised regulations some time in the figdf of this year.

The regulations will mean a significant change e tdisclosure obligations
imposed on fund managers, however at this stagppéars that property funds
won't be caught; but property securities funds ol

For a more detailed explanation of the proposedlatigns and their possible
impact on the industrglick hereto read an article prepared by Brendan I\
which was published iMoney Management on 11 March this year.

Anyone interested in the issues with the new rdgula can alsalick hereto
read the submission we prepared in response tréfieregulations.

Contact

If you would like any more information on how thegulations may affect you
then please contact Brendan Ivers, an associaig ifunds management team.

I

.

S— B~ Brendan Ivers can be contacted by email or on 07 3239 29p2.
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Trustee's ability to seek judicial advice

What is judicial advice?

In all Australian jurisdictions except Tasmania ahd Northern Territory, there is

legislation enabling a trustee (and responsibligygmd seek the Court's private advice
about matters concerning what steps it should take particular situation which

concerns the trust (or registered managed invessobame as the case may be).

tmdocs1-#259204-v1- Page 4



I MCMAHON CLARKE LEGAL

The function of the Court's private advice is t@egpersonal protection to the
trustee. Consequently, the advice, once givehingding on all persons interested
in the trust. This means if a trustee utilises thiocedure, they will be protected
from allegations of breach of trust if the advisdollowed and will be entitled to

rely on their indemnification from the assets aé thust for costs associated with
following the advice.

This is a valuable protective mechanism for trustaed one which should be
considered as part of a trustee's risk mitigaticgiesgy in any decision concerning
the trust which is likely to give rise to a claim.

How does a trustee apply for judicial advice?

The function of judicial advice is an exceptiorttie Court's usual function; which is
resolving disputes between opposing parties. Colesely, the process is supposed to
be a cheap and simple mechanism for determiningfiquse relating to the trust.

In theory, trustees can apply for and obtain judiadvice fairly quickly. Often the
trustee will be the only party to the applicatioesgecially in non-litigious
situations) and the trustee will provide the Cowith the relevant facts and
documents concerning the issue at hand. There isnarous obligation on the
trustee to make full disclosure to the court. Idiidn, the court will almost always
defer a decision until all parties affected by greposed advice have been given
notice of the application and an opportunity toheard in opposition. This means
that the process can take two to three months mvmlvie some expense to the
trustee. Whether or not it would be worthwhile wikpend on the nature of the
decision, and the risk to which the trustee is sgpo

Trust reconstruction

One of the most common scenarios where a trustdes gedicial advice is if it is

proposing a trust reconstruction. Such reconswuostioften involve complex
arrangements with the trustee having competingoaedapping duties to different
trusts, as well as its own self interest. The ckamaf having a conflict of interest
are high.

In a trust reconstruction scenario, the trusteéseiék advice that the trustee would
be justified in making and implementing the recamgion proposal. The benefit

of seeking judicial advice is the protection frolaiims of breach of trust relating to

the reconstruction from disgruntled investors.

Litigation

As a result of a 2008 High Court decision, theasstiobtaining judicial advice in a
litigious context has become particularly importdntthat case, the High Court had to
consider a dispute concerning trust property wherdrustee was accused of a breach
of trust. The court found one of the reasons f@abéng a trustee to obtain judicial
advice is to resolve doubt about whether it is erdpr the trustee to incur the costs
involved with commencing or defending litigatiomecerning the trust.
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The High Court in fact went a step further. Wheteuatee is being sued for breach
of trust, it said that not only can a trustee gadicial advice but that ghould seek
judicial advice before taking any steps in defeoicthe action. This is an important
mechanism to ensure the interests of the trugpratected.

Consequently, a trustee who fails to seek adviceahenquestion of whether to
defend an action may run the risk that their co$tdefending the action may not
be ‘properly incurred expenses' for the purposeaweif indemnification from the
assets of the trust.

Summary

In summary, the key issues for trustees (and resplenentities) to know regarding
judicial advice are as follows:

1. It is an important protective mechanism for trustg@nd responsible
entities).

2. It can be patrticularly useful in providing trustedgh some protection if they are
uncertain about whether to take a particular coofrs&tion concerning the trust.

3. It can provide trustees with some additional comifora trust reconstruction
scenario.

4. Trustees should speak with their legal advisersiaimhether it is necessary
to seek judicial advice about litigation concernthg trust.

McMahon Clarke can provide you with advice on atidts of judicial advice.

I

™

If you would like more information, then please tmiBrendan
- mmy, Ivers by email or on 07 3239 2922,

ok
Relief available for frozen funds

Unlocking frozen funds

You may have seen the recent media reports abd&iC'Ainlocking frozen funds".
These reports relate to ASIC's recent confirmatibat the standard relief it
intended for frozen mortgage funds will be extendedother frozen funds,
including unlisted property trusts.

The relief available to assist a frozen fund inelsidelief for—

1. hardship withdrawals, and

2. 'rolling" withdrawal offers.
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Hardship withdrawals

The hardship withdrawal relief allows fund managéss treat some members
differently for the purpose of withdrawals. Thdiekis designed to facilitate

withdrawals by members who can show they are suffehardship for reasons
including compassionate grounds, permanent indgpaciemployment and inability

to meet living expenses. Conditions apply to #ief; including a cap on the number
of withdrawals and the amount withdrawn per invegs calendar year.

Rolling withdrawal offer

The rolling withdrawal offer relief allows fund magers to make withdrawal
offers to members on a rolling basis over a timaf&aof one calendar year.
Members can make a standing request to participateany withdrawal
opportunities that the fund manager provides ovatr 12 month period.

The relief requires the fund manager to specify mioenber and frequency of
withdrawal opportunities it intends to make ovex yfear and the terms upon which
the opportunities will be made. Fund managers stiill need to tell members how
money will be raised to pay for the withdrawal ogpaities, consistent with the

current provisions of th€orporations Act 2001. Additional conditions apply to

the relief, including the requirement for fund mgeis to remind members about
their ability to participate and to use their wéb$o provide up to date information
about the rolling withdrawal offers.

Applications to ASIC

Both forms of relief are issued on a case-by-casmsbfollowing application to
ASIC. McMahon Clarke Legal can assist you withsthapplications although we
appreciate the relief itself is not going to solguidity issues where the cash
required to fund redemptions is simply not avagabl

If you would like more information, then please tamiNicole
Singer by email or on 07 3239 2906.

Legally binding agreements
Heads of agreement

It is common for transactions between parties tgirbavith entry into an initial
heads of agreement. However it is critically intpat for the parties to consider
whether they intend for that document to be ledaithding.

In August 2008, Justice Chesterman of the Queethiskarpreme Court held that
Hebron Park Pty Ltd (Hebron Park) had entered iatdegally enforceable
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agreement with Moffat Property Development Group Rt (Moffat). The case is
an interesting example of the pitfalls that partias fall into.

Letter of offer

The "agreement" was contained in a letter of obfgrMoffatt to Hebron Park
described as an "unconditional offer" to purchasdrdn Park's land. The letter
included the following detalils:

The purchase price
The deposit was payable upon execution of the aontr

The contract would be "unconditional in the formagbut and call” option.

1

2

3

4.  Settlement was to occur 12 months from the dagxetution of the contract.
5. There was a requirement for security in the forma cveat or mortgage.

6

Moffatt's lawyer would prepare the contract.
Court of appeal

In March 2009, Hebron Park unsuccessfully sougrapgpeal the Supreme Court
decision on the ground that the letter was nonhdibg agreement because:

1. The terms of the letter evidenced an intentiontadie bound until a formal
contract was executed, and

2. The terms of the letter were so uncertain that tteeyd not be enforceable.

Intention to be bound

In a unanimous decision, the Court of Appeal fothmalterms of the letter and the
surrounding circumstances evidenced an intentiobpetanmediately bound. The
following factors were significant:

1. The letter was described as an "unconditional ‘bféed a representative of
Hebron Park was asked to "sign the letter of aifeaccepted”. Hebron Park's
director gave an unqualified acceptance by sigtiagunconditional offer".

2. Moffatt made an offer to Hebron Park's agent tacpase the land 12 months
before the date of the letter which was not acaepezause Hebron Park was
negotiating with another potential purchaser. BAs sale did not proceed,
Hebron Park instructed its agent to locate a pw®haThe agent contacted
Moffatt and negotiations between Hebron Park andfftobegan. In these
circumstances, it was held that both parties whalte intended a concluded
agreement to be made.

3.  The offer in the letter was unconditional and tle gnd call contract was also
described as unconditional. This indicated thattdrens of the put and call
contract would not be further negotiated and it thas an exercise for Moffatt's
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lawyer to prepare the put and call contract cointgithe terms of the letter and
further terms which were reasonable and relevahietput and call.

4. The Court acknowledged the parties may disagrele thiee additional terms
in the put and call contract drafted by Moffatdsvyers. However, the Court
held that the unconditional acceptance of the uditmmal offer meant the
parties had made a binding commitment and theref@eé an implied
obligation to co-operate with each other to ensiaé each party obtained the
benefit of its bargain. If one party failed to gperate, then the innocent
party could bring the contract to an end or enféheecontract.

Uncertainty

Hebron Park argued the terms of the letter wereutuzertain and were therefore
unenforceable because, amongst other things, ttiee ded not specify—

1. when the put and call option was to be exercised, o
2. the terms of the put and call option.

In rejecting the above arguments, the court hekl tdirms of the letter were
sufficiently certain as the above terms and othechmnical provisions could be
implied into the contract by operation of law amhsiderations of reasonableness.

Reminder

This case is an important reminder to all partiegoived in negotiations,
particularly by correspondence, that they can lallg bound by an informal
agreement. This will be so even where executioa édrmal contract at a later
date is contemplated.

If parties do not intend to be legally bound befafermal contract is executed, then it
is imperative that an express statement to theselffe included in a letter of offer.

If you would like more information, then please tartAllana
Agnew by email or on 07 3239 2947.

Queensland Land Tax update
Proposed changes

As many of you will be aware, the Queensland prygedustry underwent several
weeks of real concern after the Queensland Govarhmgoduced thé/aluation
of Land and Other Legislation Amendment Bill 2010 (Bill) in parliament on 11
February 2010.
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A number of problems were identified in relation ttee Bill, however the key
concerns were as follows:

1.  Under the original Bill, an assessmentunirnproved value' could include value
of leases, goodwill, infrastructure charges andepnéneurial and development
profit. This represented a vast shift from the/jmnes assessment of unimproved
value and had the potential to result in largentemded and often uncommercial
increases in valuations. Many industry experts ekell the change in
methodology and the consequent increase in theotostes and land tax would
ultimately have resulted in a loss in market valfibetween 10 to 20 percent for
investment properties in Queensland.

2. The changes in valuation methodology were to operatrospectively to
2002. In practice, it was impossible to see haw ¢buld work.

Amended Bill

After intense lobbying from groups such as the BrgpCouncil of Australia, the
Shopping Centre Council of Australia and the Qukeens Law Society, the
Queensland Government agreed to major amendmetite tBill. The Bill was
passed on 9 March 2010 in its amended form.

As a consequence, the current position is as fatiow

1. The legislation has not been introduced retrospelgtio 2002.

2. The Queensland Government has committed to a dulew of the State’s
valuation system in time for the 2011 round of aélons. This means the
current legislation will only impact the 2010 roundf valuations.
Expectations are valuations will generally be lower 2010 due to the
impact of the global financial crisis on the pragendustry. 2010 valuations
issued to date appear to reflect this expectation.

3.  The review will focus on a move to site valuatiom$iich is consistent with
the approach adopted in other states. This meaats absessments of
unimproved value involving reference to goodwileases and other
contentious issues will not feature in Queenslafdisre valuation system.

4. The legislation contains a sunset clause, so thathe Queensland
Government is unable to complete this review inetifor the 2011
valuations, then the legislation will revert baek the legislative position
prior to the introduction of the Bill.

Objections

While the amendments to the Bill only representhartsterm fix, they at least
allow time for the review process to take placehwatppropriate consultation
involving all participants in the Queensland prapandustry.

In the meantime, owners intending to object to 2@dldations should note the new
legislation means objections must be lodged wihilays of valuations being issued.
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:-3;-—' If you would like more information, then please tamiMark
» Lyons by email or on 07 3239 2981.

Staff promotions

We are proud to announce the following solicitoevé received promotions n
recognition of their skills, experience and achreeats:

Brendan lvers

Brendan Ivers has been promoted to the positiorassiociate in the funds
management team. Brendan has specialist expertishe laws relating to
managed investment schemes and also has a parfmtlia on advising clients i
relation to banking and finance issues for manageestment schemes.

=]

For more information, emaiBrendan Ivers or call 07 3239 2922.
Brit Ibanez

Brit Ibanez has been promoted to the position sbeiate in the litigation and rigsk
management team. Brit has considerable experi@ncerporations law matters
(including shareholders' disputes), as well as rastual and joint ventur
disputes, and estate litigation.

(4%

For more information, emaldrit Ibanez or call 07 3239 2960.
John Lane-Mullins

John Lane-Mullins has been promoted to the postfaamssociate in the corporate
team. John has a broad range of experience inatapising and corporate
advisory transactions, as well as in matters camiegranti money laundering and
counter terrorism financing.

For more information, emailohn Lane-Mullins or call 07 3239 2926.
Laura Hanrahan

Laura Hanrahan has been promoted to the positioassbciate in the private
client and business succession team. Laura spesaln estate planning,
business succession and the administration of dedeastates. Laura regulafly
advises clients in relation to Wills, enduring posveof attorney, business
succession agreements and probate applications.

For more information, emalilaura Hanrahan or call 07 3239 2924.

tmdocs1-#259204-v1- Page 11



I MCMAHON CLARKE LEGAL

Nathan Shaw

[N

Nathan Shaw has been promoted to the positionsafcéste in the litigation an
risk management team. Nathan heads up our debtegcteam, and has a broad
range of experience in property and leasing matteesaged investment scheme
disputes, insolvency and trade practices disputes.

For more information, emaNathan Shawor call 07 3239 2947.

McMahon Clarke Legal debt recovery services

One of the most common difficulties businesses faeeanaging cash flow. Tgo
often, late payment from customers or clients d¢epphe ability of a business o
pay its own debts.

McMahon Clarke Legal (MCL) has developed a fasst @ffective debt recoveny
system that can help you manage your receivabkksashflow.

Our focus
At MCL, we focus on—

= certainty of fees

speed of delivery

= competitive rates, and

= quality of service.

Our services

If you engage our services, then—

= you will know what our fees will be before they ameurred
= your instructions will be acted on immediately, and

= you will have a solicitor in control of your mattat all times.
Our fees

We offer fixed fee arrangements with volume disdedar all recoveries where
the debtor does not dispute the debt. Our fixed gpply from sending a letter of
demand to completing bankruptcy or winding up pealiegs so that you know
what you will pay throughout the process. We adjivencourage debtors to be
open about their financial capacity and we arelalgbs to you to offer sound
commercial advice to assist you in your decisiolkingain circumstances where

tmdocs1-#259204-v1- Page 12



MCMAHON CLARKE LEGAL

debtors wish to enter into some form of paymenhpla

Our fees (excluding GST and outlays) for senditeftar of demand start at $40
per demand and our fees for commencing court pdicge start at $200.

For a copy of our complete fee schedule or to dis@ur services in more detail,
please contact Nathan Shaw.

Nathan Shawcan be contacted by email or on 07 3239 2947.

McMahon Clarke Legal specialises in legal servasssociated with funds management, capital raisiogitigation and risk
management for listed and unlisted entities. Foitldist of our services, please visit the maintpz our website at
www.mcmahonclarke.comr email us ainfo@mcmahonclarke.com

To update your contact details or unsubscribeitortéwsletterclick hereto send us a note.

This newdletter is produced as general information in summary for clients and subscribers and should not be relied upon
as a subgtitute for detailed legal advice or as a basis for formulating business or other decisions. McMahon Clarke Legal
asserts copyright over the contents of this document. You are free to copy and use this information, provided you inform
McMahonClarke Legal first and acknowledge McMahon Clarke Legal as the copyright owner on any material produced.

McMahon Clarke Legal
62 Charlotte Street Brisbane Q 4000
GPO Box 1279 Brisbane Q 4001
T 07 3831 8999 F 07 3831 1121
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