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A wide-ranging conversation with Matt 
Tominc from Conscious Investment 
Management about impact investment 
strategies leads this edition of 
Fundamental. And special counsel Matt 
Moses drills down on the current state of 
play for virtual meetings and electronic 
signing. 

Our focus then turns to answering some 
critical questions about:

• the expiration of the rent relief period(s) 
in Queensland

• ASIC’s sharpened focus on enforcement 

• verification of identity 

• the new building compliance 
requirements in New South Wales

• the new financial adviser disciplinary 
system and AFS licensees 

• changes to the body corporate 
regulation modules in Queensland.

We proudly introduce our new team 
members – special counsel Brooke Bostock 
has joined our Real Estate team and 
lawyers Jade Paidel and Nicola Stewart 
have joined our Funds Management team.

Best regards

Langton Clarke
Partner, Funds Management

@mcmahonclarkemcmahonclarke.comwww
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CONVERSATION
WITH MATT TOMINC
Conscious Investment Management

Funds Management partner Langton 
Clarke chats with Conscious Investment 
Management’s Chief Investment Officer/
Partner Matt Tominc about the challenges 
for impact investing, strategies for risk 
management, impact measurement, and 
attractive opportunities for impact investing. 

LC Environmental, social, and 
governance (ESG), socially 
responsible investing (SRI), 
and impact investing are often 
used interchangeably by both 
professionals and investors. 
How do you distinguish impact 
investing?

MT There are countless 
definitions of ‘impact investing’, 
and the label continues to 
be applied to many different 
investment activities. At 
Conscious Investment 
Management, we define 
it as an investment that is 
made to generate positive 
and measurable social and 
environmental outcomes, 
alongside a market standard 
financial risk adjusted return. 
A couple of points here deserve 
clarification. 

Investments are made to 
generate positive outcomes. 
We believe impact investment 
should add positive social 
and environmental impact 
to the world. Society and 
the environment should be 
a better place as a result of 
an investment capital flow. 
The need for this benefit is 
heightened at a time when 
COVID-19 has affected the world 
and society has seen widening 
inequalities.

Investments should have a 
market standard financial risk 
and return. It’s critical that 

impact investors, pursuing 
their social and environmental 
goals, don’t compromise returns 
(or accept higher risks than 
they otherwise would for the 
same expected returns). As 
impact investors, if we were 
to compromise on our risk-
adjusted returns, we’d begin to 
blur the line between our work 
and philanthropy. There are 
already fantastic philanthropists 
and charitable organisations in 
the world, and we don’t exist 
to substitute funds flowing to 
them. Conscious Investment 
Management requires market 
returns, providing a substitute 
for investment portfolios, not 
philanthropic capital.

Much of the confusion with 
the ‘impact investment’ term 
comes from its similarity to other 
socially minded investment 
strategies. We think about 
impact investing as a sub-set of 
a broader term—‘responsible 
investing’—which encompasses 
a range of different approaches 
to investing. Two popular 
responsible investing strategies 
are ESG ‘negative’ and ‘positive’ 
screening. 

LC Impact investing faces special 
challenges due to its unique risk 
profile. What strategies do you 
put in place to manage this risk?

MT Impact investments can be 
made across asset classes, and 
as a broad comment, the risks 

reflect those of the specific asset 
class. For example, an impact 
investment made in property 
(let’s say social or affordable 
housing) is exposed to many 
of the risks typically seen by 
investors in residential real 
estate, such as vacancy. 

Our model at Conscious 
Investment Management is to 
work with partners – we call 
them our Impact Partners – 
who have lived or professional 
experience in their fields and 
identify and source investments 
alongside them. For example, 
we may work with a housing 
association to identify 
appropriate properties to 
acquire for social and affordable 
housing. In this way, we can 
mitigate many of the risks of that 
asset class – such as vacancy – 
as we have an insight into the 
ultimate tenant. 

LC How do you go about 
measuring the ‘impact’ of the 
investment strategy?

MT Impact measurement is 
a relatively nascent sector. 
Measurement practice is 
evolving—with an alphabet soup 
of acronyms and approaches 
being thought up globally 
by some very smart thinkers. 
The world hasn’t yet progressed 
to a widely accepted impact 
investment framework (such 
as GAAP in the accounting 
world) for measuring impact, 

although there are widely 
used frameworks. We want to 
leverage the best of current 
thinking and conform with 
global best practice, but also 
ensure we practically complete 
impact measurement in the right 
way for our investments.

As the impact investment 
industry becomes more 
mainstream, thoughtful and 
accurate measurement becomes 
more important than ever. 
Investors must be clear about 
their impact investment thesis 
and define relevant metrics of 
measurement. They should be 
transparent and hold themselves 
to a high level of accountability 
when measuring their impact, 
which includes assessment 
of potential unintended 
adverse consequences from 
an investment. They shouldn’t, 
however, let the challenges 
of impact measurement stall 
investment and the creation of 
great social or environmental 
impact.

To achieve these aims, our 
impact measurement process 
has three-steps:

• Quantitative metrics: When 
we make an investment, we 
select thoughtful and relevant 
metrics that we will measure. 
We cross reference this to 
global third-party frameworks 
(we use the GIIN’s IRIS+ 
and Impact Management 

IT’S CRITICAL THAT IMPACT 
INVESTORS, PURSUING THEIR SOCIAL 

AND ENVIRONMENTAL GOALS, 
DON’T COMPROMISE RETURNS (OR 
ACCEPT HIGHER RISKS THAN THEY 

OTHERWISE WOULD FOR THE SAME 
EXPECTED RETURNS).

Project) so our investors can 
aggregate their impact at a 
portfolio level and ensure 
from the outset the data 
we need for measurement 
will be readily available. 
For example, if we make a 
solar investment, we might 
choose to measure megawatt 
hours of renewable energy 
generated, or tonnes of 
atmospheric carbon avoided.

• Independent verification: 
We obtain independent 
assurance of our impact 
metrics, ensuring we have 
objective and experienced 
third-party auditors review 
the quantitative impact 
metrics we prepare. We want 
to report our impact to our 
investors with the same level 
of independent oversight 
and confidence as a company 
reporting audited financial 
accounts.

• Assessing outcomes: 
Moving beyond quantitative 
metrics, we also consider the 
outcomes of our investment. 
For example, we might 
easily measure and verify the 
number of beds of affordable 
housing we build, but we 
must ask ourselves—what is 
the actual impact of building 
affordable housing on our 
society? What could go 
wrong?

Continued page 17
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In this article, special counsel Matt Moses drills 
down on the current state of play for virtual 

meetings and electronic signing with the Federal 
Government having missed the opportunity to 

extend the temporary changes. 

COVID-DRIVEN 
TEMPORARY REFORMS
A year ago, as the commercial 
world was coming to grips 
with the impacts of the 
COVID-19 pandemic on day-
to-day business activities, we 
examined the issues surrounding 
electronic execution of legal 
documents. 

Around the same time, the 
Federal Government announced 
temporary changes to the 
Corporations Act, to expressly 
permit the use of e-signatures 
by company officers when 
signing under section 127 of the 
Corporations Act.

The measures introduced back 
then also allowed companies 
and registered funds to call and 
hold AGMs (and other meetings) 
online. Without the changes, 
historical uncertainty over 
whether companies and funds 
can hold virtual meetings meant 
it might have been risky to do 
so - the validity of meetings and 
resolutions could potentially be 
called into question. 

Some temporary softening 
of continuous disclosure 
obligations also came in, helping 
companies to provide guidance 
to the market in an uncertain 
time. These changes effectively 
raised the threshold for liability 
for continuous disclosure 
breaches. 

The measures urgently 
introduced in relation to 
meetings and e-signing were 
sensible and welcome. However, 
they were initially to last for only 
six months. They were extended 
in September 2020, until 
21 March 2021. 

PROPOSED FURTHER 
EXTENSION FAILS
Earlier this year, a draft package 
of legislation was introduced to 

extend the virtual meeting and 
electronic execution relief until 
15 September 2021. As you’d 
probably expect, the proposals 
to extend these initiatives 
were well supported within the 
Parliament.

However, the package also 
included extending the 
lighter continuous disclosure 
obligations; and this element 
was not so popular. The 
legislation was not passed 
and instead the package was 
referred to a Senate Committee. 
Debate on the Bill has been 
adjourned until early August 
2021.

SOME DOUBT, SOME 
GUIDANCE
With the opportunity missed to 
extend the electronic execution 
and virtual meeting measures, 
where does this now leave us?

For electronic execution by 
companies, we are back to the 
pre-COVID position before the 
temporary amendments to the 
Corporations Act were made.

For virtual meetings, in terms 
of the law, we are also back to 
the pre-COVID position, which 
means there are once again 
some potential legal gaps.

However, ASIC has at least 
issued a ‘no-action’ position, 
to help facilitate calling and 
holding virtual meetings. An 
ASIC ‘no-action’ position, by 
itself, is not an ideal solution, 
because it is not the same as 
changing the law. However, it at 
least gives companies and fund 
managers some comfort if they 
choose to go down the virtual 
meeting path, a path which has 
become popular over the last 
year. For now, the ‘no-action’ 
position will apply to meetings 
held until the end of October 
2021, unless Parliament passes 
relevant measures earlier.

ELECTRONIC EXECUTION
As noted in our earlier article, 
there is some uncertainty 
around the use of e-signatures 
by directors when executing a 
document under section 127 of 
the Corporations Act, although 
the use of e-signatures on deeds 
is potentially more problematic 
than on agreements and other 
documents, because deeds 
need to meet various technical 
legal formalities. The benefit of 
the COVID-driven changes to 
the Corporations Act was they 
removed the uncertainties, albeit 
temporarily.

Until there is clarity about 
whether the previous measures 
will be re-introduced (or perhaps 
even be made permanent), we 
suggest following the guidance 
provided in our earlier article. 

THE ‘NO-ACTION’ 
POSITION ON VIRTUAL 
MEETINGS
The regulator’s ‘no-action’ 
position on virtual meetings 
is subject to some conditions 
around, for example, how 
technology is used and how 
investors participate in a 
meeting.

For further details, please see 
the Alert we issued in March 
2021.

POTENTIAL PROBLEMS
As we noted earlier, a ‘no-action’ 
position is not the same as fixing 
or amending the law.

This means there may still be 
some risks associated with 
holding a virtual meeting, even if 
you meet ASIC’s conditions. 

For example:

• A company’s or fund’s 
constitution might not 
expressly contemplate the 

holding of a virtual meeting 
or sending a notice of 
meeting through electronic 
means.

• If you want to hold an entirely 
virtual (ie entirely online) 
meeting, without at the same 
time providing a venue where 
investors can also attend in-
person if they want to, there 
is doubt as to whether the 
meeting will be valid under 
the Corporations Act.

What this means is even though 
ASIC might not take regulatory 
action if a company holds a 
virtual meeting, the validity of 
the meeting or a resolution 
passed at the meeting is still not 
assured.

Our recommendation is that 
for now, companies and fund 
managers consider whether 
they can hold in-person AGMs 
or other meetings, or at least 
use a combination of an in-
person meeting and online 
meeting (often referred to as a 
‘hybrid’ meeting), if their entity’s 
constitution allows this.

WE CAN HELP
If you need further advice or 
assistance about the approach 
you should follow, then please 
contact us.

MATT MOSES

Special Counsel 
Funds Management

VIRTUAL  
MEETINGS AND 

ELECTRONIC SIGNING 
what’s the state of play?

WHAT THIS MEANS IS EVEN THOUGH ASIC MIGHT NOT TAKE 

REGULATORY ACTION IF A COMPANY HOLDS A VIRTUAL MEETING, 

THE VALIDITY OF THE MEETING OR A RESOLUTION PASSED AT THE 

MEETING IS STILL NOT ASSURED.
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HELEN WU

Senior Associate 
Real Estate

When did the 
Queensland rent relief 
period end?
In Queensland, the original 
rent relief period ended 
30 September 2020 and the 
extended period ended 
31 December 2020. 

If the rent relief periods 
have ended, do I still 
have to comply with 
the rent relief scheme?
Although the rent relief periods 
prescribed by the Retail Shop 
Leases and Other Commercial 
Leases (COVID-19 Emergency 
Response) Regulation 
(Queensland Regulation) have 
expired, it does not mean any 
rent relief and deferred rent 
arrangement you have agreed 
with your tenant or that your 
tenant is entitled to ceases to 
apply. 

The expiry of the rent relief 
period also does not mean the 
moratorium on remedies for 
rental arrears during the rent 
relief periods cease to have 
effect. These will continue unless 
otherwise legislated. So, you are 
still required to honour any rent 
relief and deferred rent already 
granted to your tenant or 
continue negotiating rent relief 
with your tenant if you have not 
yet reached agreement.

What if my tenant owes 
rent for the rent relief 
period?
The Queensland rent relief 
legislation, like all other States, 
mandated a moratorium on 
remedies for rental arrears 
during the rent relief periods. 
As noted above, although the 
Queensland rent relief period 
has officially expired, you are 
still prohibited from taking 
‘prescribed action’ if the tenant 
of an ‘affected lease’ fails to pay 
rent and outgoings for the rent 
relief periods. 

The original and further rent relief periods across all States 
and Territories have now officially ended giving rise to a 

range of questions from landlords and tenants. 

Here, senior associate Helen Wu answers some commonly 
asked questions about what the expiration of the rent relief 

period(s) means for landlords and tenants in Queensland. 

For an overview of the COVID rent relief position for each 
State and Territory see our article published in the March 

2021 edition of Fundamental. 

POST-COVID  
RENT RELIEF FAQs

What are prescribed 
actions?
Under the Queensland 
Regulation, ‘prescribed 
action’ includes actions such 
as exercising right of re-entry 
of the premises, terminating 
the lease, evicting the tenant, 
charging interest on unpaid rent 
and outgoings, and claiming 
on a bank guarantee or security 
deposit.

However, the above moratorium 
in the Queensland Regulation 
is not a complete ban on taking 
prescribed action in all situations 
where the tenant has failed to 
pay rent and outgoings for the 
rent relief periods. To qualify 
for this moratorium, the lease 
must qualify as an affected 
lease under the Queensland 
Regulation. You may also take 
a prescribed action if you have 
made a genuine attempt to 
negotiate rent relief with the 
tenant and the tenant has 
substantially failed to comply 
with its obligations under the 
legislation, such as negotiating 
in good faith, providing 
relevant information to facilitate 
negotiations, and responding in 
a timely manner.

I have reached an 
agreement with my 
tenant to pay deferred 
rent, what now?
Under the Queensland 
Regulation, you can require 
your tenant to start paying the 
deferred rent. 

If the deferred rent relates to 
the initial Queensland rent 
relief period of 29 March 2020 
to 30 September 2020, the 
deferred rent should start being 
repaid on 1 October 2020. If 
the deferred rent relates to the 
extended period of 1 October 
2020 to 31 December 2020, then 
the repayment should start on 
1 January 2021. 

The repayment period must be 
for a period of at least two years, 
but no more than three years, 
and must not include interest.

What if my tenant 
fails to pay the agreed 
deferred rent?
As JobKeeper has come to 
an end and businesses are 
trying to recover from the 
2020 economic downturn, you 
might be wondering what to 
do if your tenant fails to pay the 

deferred rent you negotiated. 
This is especially relevant 
where your lease expires earlier 
than the repayment period 
required under the Queensland 
Regulation.

The Queensland Regulation 
does contemplate (to a certain 
degree) these concerns. The 
same section in the Regulation 
that prohibits charging interest 
on deferred rent provides the 
prohibition does not apply if 
the tenant fails to comply with 
the conditions on which rent 
is deferred. It also permits the 
landlord to hold any security 
deposit paid by the tenant under 
the lease until the deferred rent 
is fully paid.

What happens to 
the deferred rent if 
my tenant sells its 
business?
During the current economic 
recovery phase, we are 
seeing plenty of business sale 
transactions. If your tenant is 
also looking at selling their 
business, repayment of deferred 
rent is probably at the forefront 
of your concerns particularly 
given the prescribed repayment 
period.

Unfortunately, the Queensland 
Regulation does not specify 
what happens if the tenant 
assigns its interest in the lease to 
another party when the deferred 
rent is fully paid. However, we 
believe there is scope within 
the Queensland Regulation to 
cover this scenario. In particular, 
the Regulation provides the 
parties may enter into an 
agreement that is inconsistent 
with the deferred rent conditions 
prescribed by it. So, with the 
right approach, you may be 
entitled to a repayment sooner. 
But remember, agreement is 
the key.

We can help
If you require specific advice 
and assistance understanding 
what your State or Territory’s 
requirements are and what you 
should do next, please contact 
a member of our Real Estate 
team. 

WITH THE RIGHT 
APPROACH, YOU MAY BE 
ENTITLED TO A REPAYMENT 
SOONER. BUT REMEMBER, 
AGREEMENT IS THE KEY.
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The reality of ASIC’s post Royal Commission ‘why 
not litigate’ philosophy has been brought into sharp 
focus by its almost daily media releases detailing 
action taken by the corporate regulator, as well as 
the publication of its enforcement update for July to 
December 2020. 

In this article, partner Selina Nutley provides a quick 
summary highlighting ASIC’s actions and some 
notable outcomes and sends a timely reminder to seek 
advice promptly if you find yourself involved in an 
ASIC investigation.

ASIC sharpens 
its focus on

Summary of ASIC’s 
actions
ASIC reports its actions led 
to the imposition of civil 
penalties by the courts totalling 
$159.8 million and heralded 
a 64 percent increase in civil 
penalty proceedings and a 
36 percent increase in criminal 
proceedings. Additionally, 
it banned 22 people from 
providing financial services or 
credit, disqualified 28 people 
from directing a company, and 
has more than 300 investigations 
on foot.

Notable outcomes
Some notable enforcement 
actions include:

• Imposing—
 - a $57.5 million penalty by 

the Federal Court on two 
National Australia Bank 
subsidiaries for making 
false and misleading 
representations to 
superannuation members 
about plan service fees

 - a $2 million penalty on 
Theta Asset Management 
for issuing five defective 
PDSs which lead to 
investors in the scheme 
sustaining ‘catastrophic’ 
losses

 - a $75 million penalty on 
AGM Markets Pty Ltd 
and two of its authorised 
representatives for 
systemic unconscionable 
conduct while providing 
over-the-counter 
derivative products to 
retail investors, and failure 
to properly supervise the 
conduct of its authorised 
representatives.

• Banning a former company 
director from managing 
corporations for a period of 
three-and-a-half years for 
failing to assist liquidators of 
six failed companies.

• Banning Mayfair 101 director 
James Mawhinney from 
promoting and raising funds 
through financial products 
for a period of 20 years. The 
lengthy period reflects the 
court’s view not only of the 
gravity of Mr Mawhinney’s 
conduct, but his ‘propensity 
for conduct in disregard 
of the requirements of the 
financial services laws’.

• Instituting proceedings 
against La Trobe Financial 
Asset Management Ltd 
seeking declarations and 
pecuniary penalties arising 
from advertising ASIC asserts 
was misleading or deceptive.

• Commencing proceedings 
against a credit licensee 
for failing to comply with 
two determinations issued 
by the Australian Financial 
Complaints Authority (AFCA). 
It is worth noting failure 
to co-operate with AFCA 
is a civil penalty offence 
which attracts maximum 
penalties of $10.5 million for 
companies and $1.05 million 
for individuals.

New and emerging 
priorities
ASIC is presently developing its 
enforcement priorities for the 
2021-22 financial year with the 
aim of directing enforcement 
resources to significant areas 
of need, including new or 
emerging issues. Its report says 
it will continue to encourage 
those under investigation to 
cooperate with ASIC as fully and 
quickly as possible, to ensure 
only those issues genuinely in 
dispute will become the subject 
of possible proceedings. 

Implications for the 
industry
Whatever its enforcement 
priorities for the upcoming 
financial year may be, the 
implications of ASIC’s new 
litigation philosophy are already 
being felt keenly across the 
industry. We have had reports of 
clients being declined renewal 
of their insurance policies, with 
insurers citing risks arising from 
ASIC’s enforcement activism 
and AFCA’s approach to dispute 
resolution as key reasons. 

If you experience difficulties 
in insurance renewal, or find 
yourself involved in an ASIC 
investigation, you should seek 
advice promptly. Our Funds 
Management and Litigation 
lawyers have extensive 
experience and are best 
positioned to help you navigate 
these issues.

SELINA NUTLEY

Partner 
Litigation and  
Funds Management

ENFORCEMENT
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WHAT IS VOI?
VOI is the process of verifying an 
individual is who they say they 
are and has the right to deal with 
land, or other property, either in 
their individual capacity or as a 
representative of a company. 

WHY IS VOI REQUIRED?
Lawyers and other persons 
witnessing documents have 
always been required to take 
steps to verify the identity of the 
person signing the document. 
However, the rise of electronic 
conveyancing in Australia 
has seen the introduction of 
legislation, rules, and standards 
designed to codify this 
obligation. 

WHEN IS VERIFICATION 
OF IDENTITY REQUIRED?
VOI is required in the following 
circumstances:

With the increased use of electronic communications 
and electronic settlement technology, especially in these 
COVID times, verification of identity (VOI) has become 
increasingly important in reducing the risk of identity 
theft and fraud. 

Real Estate lawyers Luke Hefferan and Matt Dolan 
explain why and when VOI is required and discuss the 
VOI standards required.

MATT DOLAN

Lawyer 
Real Estate

LUKE HEFFERAN

Lawyer 
Real Estate

VERIFICATION  
OF IDENTITY— 
when is it required?

THE STANDARD DOCUMENTATION REQUIRED FOR 
THE VOI PROCESS IS LIKE THE ‘100 POINT’ SYSTEM 
COMMONLY USED FOR BANKING AND OTHER 
IDENTIFICATION PROCESSES.

• land dealings generally, 
including electronic 
conveyancing, and when 
witnessing Queensland Land 
Registry documents

• the making of wills and 
powers of attorney

• where an asset is moving, 
including shares and other 
personal property. 

VOI FRAMEWORK
Lawyers who subscribe to 
the electronic settlement and 
lodgement platform PEXA 
must comply with the Model 
Participation Rules (MPR). 

For transactions involving 
dealings with the Titles 
Office (whether electronic 
of otherwise), each State or 
Territory has its own rules. 
However, in Queensland the 
Titles Office has adopted—

• the Queensland Participation 
Rules (based on the MPR) 

for documents created and 
lodged via the online PEXA 
platform

• a set of rules (essentially the 
same as the MPR) for paper 
documents created and 
lodged with the Titles Office. 

Within both sets of these rules 
are best practice standards for 
verifying identity known as the 
VOI Standard. While compliance 
with the VOI Standard is 
not compulsory, it will best 
position the lawyer to meet 
their overriding obligation to 
take reasonable steps to verify 
identity. So, for the most part, 
clients can expect lawyers will 
require them to comply.

VOI REQUIREMENTS
If the transaction requires 
VOI, then the lawyer or other 
qualified witness must take 
reasonable steps to verify—

• the identity of the individual
• the right of the individual 

to—
 - deal with the property (if 

electronic conveyancing is 
being used)

 - sign the document (if 
witnessing Titles Office 
documents).

STEP 1—VERIFICATION 
OF IDENTIFICATION 
DOCUMENTS
The standard documentation 
required for the VOI process 
is like the ‘100 point’ system 
commonly used for banking and 
other identification processes. 
Various categories and 
combinations of documents may 
be used to prove your identity, 
including—

• an Australian or foreign 
passport

• driver licence or photo card

• birth or citizenship certificate
• Medicare card
• Centrelink or Department of 

Veterans’ Affairs card. 

The lawyer and client must 
arrange a face-to-face meeting 
where original documents must 
be sighted, and the lawyer or 
other qualified witness must—

• be reasonably satisfied the 
document is genuine

• be satisfied the individual 
has a reasonable likeness to 
the individual depicted in the 
photograph, and

• when witnessing a signature, 
check the signature on 
the identity document 
is consistent with the 
individual’s signature on the 
document being witnessed.

Continued page 14
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OC Audits have increased the 
focus on the project as a whole 
rather than the individual parts.

Failure by developers to adhere 
to the new regulatory framework 
is likely to see a significant 
increase in the time taken 
for the respective project to 
receive an occupation certificate 
(OC). Additionally, under the 
new legislation, developers 
must give six months’ notice 
before applying for an OC. 
The notification period is 
designed to give the Building 
Commissioner time to conduct 
an audit on the development 
before the certificate is granted. 

Impact on financiers
OCs are an important part 
of construction financing. 
Generally, the failure to obtain 
an OC for a development before 
a specified time is considered an 
event of default under the loan 
documentation giving rise to the 
possibility of enforcement action 
by the financier. 

Because of the importance of 
OCs, financiers should familiarise 
themselves with the new 

legislation and actively monitor 
borrowers who are engaging 
in developments to ensure 
their projects comply with the 
regulatory requirements.

Practical steps
Some practical steps financiers 
can take to mitigate OC risk 
include:

• Imposing obligations on 
borrowers to provide copies 
of documentation in relation 
to Construct NSW, OCs, and 
OC Audits.

• Ensuring building and 
construction documentation 
is compliant with the new 
legislation setting out 
compliance requirements.

Our skilled banking and finance 
lawyers can help you understand 
these requirements and how to 
mitigate OC risk.

Background
The number of Occupation 
Certificate Audits (OC Audits) 
taking place in New South 
Wales is on the rise following 
the commencement of the 
Residential Apartment Buildings 
(Compliance and Enforcement 
Powers) Act in September 
2020 and the planned 
commencement of the Design 
and Building Practitioners Act on 
1 July 2021. The new legislation 
is designed to help restore 
confidence in the New South 
Wales building and construction 
sector following several well 
publicised issues with the quality 
of developments in that State.

The lack of confidence has 
led Construct NSW to move 
from an ‘education and 
inform’ methodology to an 
‘accountability, consequences 
and trustworthiness’ framework 
and has seen an increased use of 
statutory powers by the Building 
Commissioner (eg OC Audits). 
As part of Construct NSW’s plan 
to promote the long-term quality 
and durability of development, 

Financiers of development and construction projects throughout New South Wales 
should familiarise themselves with the new building compliance requirements before 
lending to the sector. Partner Emma Donaghue and lawyer Thomas Chow explain how 
the new framework impacts financiers. 

Practical steps for 
financiers

NEW BUILDING  
COMPLIANCE 
REQUIREMENTS 

EMMA DONAGHUE

Partner 
Funds Management

THOMAS CHOW

Lawyer 
Funds Management

USE OF AGENTS AND 
DIGITAL TECHNOLOGY
The requirement of a face-to-
face meeting to complete the 
VOI may be time consuming for 
the client (and the lawyer) so a 
lawyer may engage an agent 
to complete the VOI.  Then, 
the agent completes the VOI 
with the client and provides 
certification that the VOI has 
been completed in compliance 
with the lawyer’s instructions.  

The use of electronic 
videotelephony products, such 
as Zoom and Facetime, for 
completing verification of the 
individual and certifying original 
documents are not endorsed 
under the VOI Standard. 
However, there are easy-to-
use digital VOI applications 
available which enable simple 
and swift VOI which a lawyer 
may determine satisfies their 
requirement to take reasonable 
steps to complete the VOI. 

STEP 2—VERIFICATION 
OF RIGHT TO DEAL OR 
ENTITLEMENT TO SIGN
In addition to the verification of 
identity documents, the lawyer 
or other qualified witness should 
obtain supporting evidence 
to show the link between 
the individual and the party 
completing the proposed 
transaction. Supporting 
evidence can include—

• title search, or registration 
confirmation statement

• contract of sale
• rates notice
• water or electricity bill
• land tax notice
• loan documents, and
• other agreements or 

documents, for example bank 
statements, land valuation, 
trust deeds and variations. 

LENGTH OF VALIDITY OF 
VOI
A lawyer can rely on a previously 
completed VOI (for the same 
individual) for a period of two 
years. 

ANY QUESTIONS?
Whilst there appear to be 
numerous hoops to jump 
through to verify an individual’s 
identity, it is an important aspect 
of any transaction to ensure the 
risks of identity theft and fraud 
are minimised.

If you have questions about 
verification of identity our Real 
Estate lawyers can explain the 
requirements and answer any 
queries you may have.

Continued from page 13

WHILST THERE APPEAR TO 
BE NUMEROUS HOOPS TO 
JUMP THROUGH TO VERIFY 
AN INDIVIDUAL’S IDENTITY, 
IT IS AN IMPORTANT ASPECT 
OF ANY TRANSACTION 
TO ENSURE THE RISKS OF 
IDENTITY THEFT AND FRAUD 
ARE MINIMISED.
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The Morrison Government is working towards establishing a new disciplinary system and a 
single disciplinary body for financial advisers as recommended by the Hayne Royal Commission. 
Lawyer Jessica Fuller looks at the expanded role of the Financial Services Credit Panel (FSCP) 
and the much-anticipated new disciplinary system for financial advisers which includes annual 
registration for AFS licensees.

Proposed new financial adviser 
disciplinary system—
AFS licensees beware

Single disciplinary 
body for financial 
advisers
The Government has released 
for consultation a draft Bill 
proposing to expand the role 
of the FSCP. The consultation 
follows a December 2020 joint 
media release from the Treasurer 
and Minister for Superannuation, 
Financial Services and the 
Digital Economy announcing 
the Government’s commitment 
to strengthening oversight of 
financial advisers and simplifying 
the regulatory framework 
governing the provision of 
financial advice.

Currently, the FSCP assists ASIC 
on more bespoke banning 
matters. Under the proposed 
changes, the FSCP will remain 
within ASIC but will take on the 
functions of a single disciplinary 
body for financial advisers. 

New disciplinary 
system
If passed, the legislation Bill 
will—

• introduce a new annual 
registration system for 
financial advisers

• expand the role of the FSCP 
allowing it to cancel financial 
planner registrations and 
commence action against 
planners, licensees, and 
directors of licensees

• establish new penalties 
and sanctions for financial 
advisers, as well as licensees, 
found to have breached their 
obligations 

• provide for the winding-up 
of the Financial Adviser 
Standards and Ethics 
Authority and the transfer 
of related functions to 
the Minister responsible 
for administering the 
Corporations Act and to ASIC 
to streamline the regulation 
of financial advisers

• create a single registration 
and disciplinary system for 
financial advisers who provide 
tax (financial) advice services, 
removing the requirement 
for tax financial advisers to 
be registered with the Tax 
Practitioners Board.

LANGTON CLARKE

Partner 
Funds Management

JESSICA FULLER

Lawyer 
Funds Management

Annual registration
From 1 January 2022, all 
existing advisers will need to be 
registered under the new system 
by 1 January 2023. AFS licensees 
are responsible for attending to 
this registration.

Next steps?
The consultation period closed 
on 14 May 2021. 

Our Funds Management lawyers 
can explain these proposed 
changes and the next steps.

LC The social and affordable 
housing sector is a growing 
area for impact investing. What 
other sectors are emerging 
as attractive opportunities for 
impact investing?

MT Real assets are a branch 
of the ‘alternatives’ asset 
class, which include all 
value-generating physical 
assets—land, buildings and 
social infrastructure (hospitals, 
schools, specialty housing)—
that have intrinsic value in and 
of themselves, without solely 
relying on a volatile operating 
business or exit of an investment 
create returns.

Real assets investments are 
naturally attractive for impact 
investors. Real assets are core 
to communities. Whether it 
be through the provision of 
appropriate and affordable 
housing, generating renewable 
energy, or delivering critical 
services through social 
infrastructure, our society is 
built on ‘bricks and mortar’. On 
tangible foundations.

Despite the societal and 
environmental importance of 
these assets, many are suffering 
from years of underinvestment. 
There are many examples, such 
as the very long wait lists for 
social or disability housing with 
many people living in legacy 
housing stocks, or the fact not 
everybody has access to cheap 
and reliable power (let alone 
renewable energy).

For this reason, we expect 
many sub-sectors of real 

assets will continue to present 
attractive opportunities for 
impact investment – housing, 
community infrastructure, 
medical facilities, solar and other 
renewables.

LC What are the challenges of 
impact investment?

MT Impact investments are 
different from negative and 
positive screens because they 
aim to create additional positive 
social and environmental 
impacts. This ‘additionality’ 
requirement can be a challenge 
for impact investors, and it 
requires deep thought and 
consideration about two key 
challenges of impact investment:

1. What are the full effects of 
an investment? For example, 
a renewable project (that 
has good intentions) can 
be developed with little 
regard for the supply chain 
of its solar panels, which may 
inadvertently support poor 
labour practices.

2. Would this asset have been 
financed anyway? If an impact 
investor expects market 
rate returns, would other 
‘non-impact’ investors have 
funded this anyway?

Impact investors exist to respond 
to these two key challenges.

• Challenge 1 – A distinct focus 
on assets that have a positive 
social and/or environmental 
benefit

Our sole motivation is to 
invest in assets that have 
a positive social and/or 

environmental benefit.  We 
focus on investigating and 
testing the full and deep 
social and environmental 
consequences of each 
investment.  It’s a core part 
of our investment process, 
and as fiduciaries of impact 
investor capital, applying this 
level of consideration is key.

As impact investors, our 
investment universe is 
often smaller than other 
market participants (being 
limited to only socially and 
environmentally beneficial 
assets), so we need to 
focus on understanding the 
specifics of each opportunity 
in our ‘hitting zone’. Just 
like a venture capitalist or 
property developer in their 
respective industries, by 
finding opportunities where 
others aren’t looking, an 
impact investor can create 
additional environmentally 
and socially beneficial assets 
while earning attractive 
returns for investors.

• Challenge 2 – Bringing value 
beyond just capital

Impact investment isn’t 
like philanthropic capital, 
it needs to work harder to 
have a positive social and 
environmental benefit.  
Investors seeking market rate 
returns need to engage with 
how they can bring value 
beyond just bringing capital.  
This may be through finding 
opportunities other investors 
haven’t, doing more work to 
get comfortable with niche 

investment sectors, providing 
longer-term and more stable 
financing, or a myriad of 
other ways.

The Conscious Investment 
Management ‘Impact 
Partner’ approach is a unique 
way we acquire properties, 
fund assets, or finance social 
programs which our Impact 
Partners (the majority are 
leading charities, but also 
socially minded enterprises) 
can operate for the benefit 
of their mission.  In this 
way, we can make financial 
investment decisions, with 
confidence that each house 
we build, each solar panel 
we install, will be operated to 
create the additional positive 
impact we intended.

Continued from page 5

IMPACT INVESTMENTS ARE 
DIFFERENT FROM NEGATIVE 
AND POSITIVE SCREENS 
BECAUSE THEY AIM TO CREATE 
ADDITIONAL POSITIVE SOCIAL AND 
ENVIRONMENTAL IMPACTS.
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Changes to the regulation modules of the Queensland Body Corporate 
and Community Management Act (BCCM) came into effect on 
1 March 2021 and are aimed at enhancing protection for unit owners, 
reducing body corporate costs, and modernising body corporate 
procedures.

This update from special counsel Brooke Bostock provides a brief 
overview of key changes developers should be aware of.

DOCUMENTS TO BE GIVEN TO 
THE BODY CORPORATE AT 
THE FIRST AGM
Developers have always 
been required to provide 
certain material to the body 
corporate. Failing to do so 
means the developer is at risk 
of proceedings being bought 
against them and significant 
fines. The list of documents 
to be handed over to the 
body corporate has now been 
expanded to include—

• the development approval 
(if one was required for 
development on the scheme 
land)

• the community management 
statement (CMS)

• copies of documents relating 
to any insurance claims 
against policies taken by the 
original owner for the body 
corporate

• any fire and evacuation plans
• contracts or agreements for 

the supply of utility services
• copies of documents 

relating to warranties from 
suppliers for buildings and 
improvements, common 
property plant and 
equipment, and other body 
corporate assets

• copies of all developer 
powers of attorney/proxy 
documents.

Presently, disclosure obligations 
to proposed buyers have not 
been expanded to include these 
additional documents but this 
will likely be considered when 
the BCCM Act (as opposed to 
the regulation modules) is next 
reviewed.

To assist with the ongoing 
operation of the body corporate 
and management of the scheme, 
documents must now be handed 
over to the body corporate in 
hard copy and electronic copy 
to ensure they can be easily 
accessed and archived. There 
is also a new requirement that 

the electronic form of any CMS 
given to the body corporate is in 
a form readily capable of being 
edited. This will reduce costs 
and assist the body corporate 
if, and when, a new statement 
needs to be prepared.

CHECKLIST
To help with this handover, 
it would be best practice to 
have a checklist setting out the 
documents to be handed over 
at the first AGM and to create 
both physical and electronic files 
to store documents on when 
they become available to the 
developer. Any proforma body 
corporate meeting agenda 
templates will also need to be 
updated.

WHAT IS THE PRACTICAL 
IMPACT OF THESE CHANGES?
Practically, the impact of these 
changes will likely be minimal 
to most developers as these 
documents are likely to be in 
their possession. It is a timely 
reminder though that the 
developer does have obligations 
to provide documentation after 
building works are complete, 
titles have issued, and the initial 
establishment of the body 
corporate has occurred. Failing 
to provide documents can in 
fact result in legal proceedings 
against the developer to compel 
delivery and significant financial 
penalties under the BCCM.

Provision of documents by the 
developer also assists the body 
corporate to take any necessary 
action pursuant to a construction 
contract for building work. This 
ties into another key change 
relating to building defects.

BUILDING DEFECT REPORTS
As highlighted by high profile 
examples like Opal Tower 
in Sydney, building defects 
are an issue and a concern 
for lot owners and body 

corporates. To encourage the 
early discovery of defects, the 
regulation module changes now 
mean a motion proposing the 
engagement of an appropriately 
qualified person to prepare a 
defect assessment report on the 
buildings the body corporate is 
responsible for insuring must be 
included on the agenda for the 
second AGM. For progressively 
developed schemes, this motion 
must also be on the agenda of 
the next AGM called after each 
new CMS is lodged. 

A defect assessment report is 
defined as a report that—

• identifies any building 
work, within the meaning 
of schedule 2 of the 
Queensland Building and 
Construction Commission Act 
that is defective, and

• identifies the cause of the 
defective building work and 
the building work required to 
rectify the defective building 
work.

The intention of these changes 
appears to be enhancing lot 
owner protections. Practically, 
depending on the sales program 
for the development, developers 
may be voting on these motions 
as a lot owner.

OWNER RIGHTS TO SUBMIT 
MOTIONS FOR THE FIRST 
AGM
Traditionally, agendas for first 
AGMs have been fairly static – 
set by developers (in conjunction 
with the manager) and simply 
providing the statutory motions 
required. The changes now 
mean that, if settlements in 
your development have started 
taking place before the first 
AGM is held, new lot owners 
can submit motions for inclusion 
on the agent if the motion is 
submitted with sufficient time for 
it to be included. 

Again, the intention of the 
changes is increased lot owner 

protections and increased owner 
involvement in the operation of 
the scheme.

VOTING ELECTRONICALLY
A body corporate will now be 
able to decide by ordinary 
resolution to allow electronic 
voting at general meetings. 
Voters will need to follow the 
secretary’s instructions for 
electronic voting and vote 
before the general meeting or, 
if the voting system allows it, at 
the general meeting. A voter 
can withdraw their electronic 
vote before a result is declared. 
However, a proxy will not be 
able to withdraw an electronic 
vote made by the lot owner 
themselves.

Some changes will depend 
on the regulation module 
regulating the scheme. If you 
are unsure which changes apply 
to your development, or if you 
would like more information, 
please contact one of our Real 
Estate lawyers to discuss.

BROOKE BOSTOCK

Special Counsel 
Real Estate

BODY CORPORATE 
REGULATION MODULES 
IN QUEENSLAND—
Key changes for developers
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DO YOU NEED A DIRECTOR 
IDENTIFICATION NUMBER?
As part of the modernising of Australia’s 
business registers, all new and current directors 
of Australian companies must hold a unique 
director identification number (DIN). Individuals 
are required to apply for a DIN prior to being 
appointed as a director. However, for the first 
12 months of the new regime, new company 
directors have up to 28 days after their 
appointment to apply for a DIN.

Currently, you don’t need to do anything. 
The Government will specify the transitional 
application period for existing directors but until 
that happens, there is no requirement for those 
individuals to apply for a DIN. For more details 
click here for an article by Langton Clarke. 

We will keep you updated about that transitional 
period for existing directors and further detail of 
the DIN regime as it is released. 

XAVIER CHARITY DINNER
McMahon Clarke is proud to be a long-time 
supporter of the Xavier Charity Dinner which is 
being held on Thursday 19 August 2021. 

In its 62nd year, the Xavier Charity Dinner is one of 
the longest running charity dinners in Australia. 
The focal point of the Dinner has always been 
to support smaller groups which often get 
neglected by larger charitable organisations. The 
money raised from the annual dinner makes a 
significant difference to the charities it supports. 
Since 1959, the Xavier Dinner Committee has 
donated over $3.5 million to its beneficiaries.

This year the Xavier Dinner committee is thrilled 
to unveil the charity partnership for the 2021 
dinner has been confirmed as TRACTION 
which provides a safe, inclusive, action-based 
environment where vulnerable youth can build 
self-esteem, find a sense of belonging, discover 
their potential, and create their own future. 
TRACTION partners with referral agencies, such 
as schools, community organisations, child safety 
and youth justice agencies, to empower young 
people in need. 

The dinner sells out every year, so if you are 
interested in attending or supporting the dinner 
in any way, then please contact me or visit 
xavierdinner.com.au to secure your tickets.

CCIVs BACK ON TRACK
In the Federal budget released in early May, the 
Government announced a revised commencement 
date of 1 July 2022 for the new Corporate Collective 
Investment Vehicle (CCIV) regime. 

First announced in the 2016-17 budget, a CCIV is an 
investment vehicle with a corporate structure which, 
among other things, provides flowthrough tax treatment. 
The regime is being introduced to enhance the 
international competitiveness of the Australian managed 
funds sector by allowing offerings of investment 
products using vehicles that are more familiar to 
overseas investors. Background details are included in 
our article First full view of the CCIV regime. 

Our Funds Management team has been preparing for 
the introduction of the CCIV changes and will keep 
you up to date with further developments. Contact our 
lawyers if you need to know more.

THRESHOLD FOR STATUTORY 
DEMANDS TO INCREASE
One of the early measures implemented by the Federal 
Government as part of its COVID 19 business relief 
package was changes to the statutory demand regime. 
Those measures saw the monetary threshold increased 
from $2,000 to $20,000, and the time to respond 
increased from 21 days to six months. Those temporary 
measures ended on 31 December 2020.

However, the Federal Government has now announced 
that as from 1 July 2021, the monetary threshold for the 
issue of a statutory demand will permanently increase 
from $2,000 to $4,000. The Government said this increase 
is to take account of inflation.

Moving forward, any statutory demands issued from 
1 July need to be for at least $4,000, or they will be 
invalid.

If you have received or wish to send a statutory demand, 
please contact our Litigation team who can assist you.

NEW TEAM MEMBERS
We are delighted to welcome special counsel Brooke 
Bostock to our Real Estate team and lawyers Nicola 
Stewart and Jade Paidel to our Funds Management 
team.

Brooke Bostock
Special Counsel –  
Real Estate

Jade Paidel
Lawyer – Funds 
Management

Nicola Stewart
Lawyer – Funds 
Management
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