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Welcome to the Spring edition of Fundamental for 
2021.

We are entering a significant period of transition for 
the investment funds industry and significant changes 
are in the pipeline. With the countdown on to a raft 
of industry reforms commencing in October 2021 
we feature a guide to surviving the new Design and 
Distribution Obligations, highlight the new breach 
reporting provisions, and explain the changes to the 
anti-hawking prohibitions.

We also take a close look at other topical issues for 
the real estate and funds management industries— 

• the steps you should take if you receive an AFCA 
complaint

• the new rent relief measures for New South Wales 
and Victoria

• mitigating the risk of ‘greenwashing’
• duty and land tax changes in Victoria
• changes to customer identification procedures
• the move towards 100 percent e-conveyancing in 

New South Wales
• a round-up of useful lessons for the real estate 

industry from recent cases
• fees for no services
• whether a wholesale fund is compliant.

We hope you enjoy Fundamental and look forward to 
your feedback.

Best regards

Langton Clarke
Partner, Funds Management
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The Design and Distribution Obligations (DDOs) start date looms and 
ASIC has indicated there will be no further extension. Consultant 
Jeunesse Meldrum explains what you need to do so you are ready to 
comply on 5 October 2021.

YOUR DDO  
Survival Guide

Draft your target market determinations (TMDs) and provide these to your platforms and other 
distributors for feedback. While not all fund managers are members of the Financial Services Council 
(FSC), it seems many platforms expect managers to follow the FSC TMD template to ensure a standard 
approach.

1

2
Prepare your DDO policy to formalise your product governance arrangements. This policy needs 
to address issues including how you identify, test, and refine the target market for your funds, how you 
identify distribution methods, how you determine review triggers and significant dealings, and the steps 
you take that will, or are reasonably likely to, result in distribution being consistent with a fund’s TMD. 

This policy is fundamental—it is the ‘living and breathing’ document that underpins how you comply 
with DDO.
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Update your PDSs and application 
forms to refer to a fund’s TMD and to 
include disclaimers, adviser confirmations, 
and filtering questions (if applicable).

Engage with your registry to ensure 
they can accommodate the changes to 
your application forms.

Update your advertising and marketing 
material to refer to a fund’s TMD.

Update your systems so you can keep 
complete and accurate records of 
decisions made about your TMDs and 
associated reviews together with the 
reasons (and underlying data) for those 
decisions for up to seven years. This is a 
significant undertaking.

Draft a DDO compliance control for 
your funds’ compliance plans.

Review your existing compliance 
procedures and policies and update 
for DDO. 

Train your staff on the new product 
governance arrangements and how to 
put these arrangements into practice 
and integrate into your firm’s day-to-day 
business.

We are working with many of our clients 
on their DDO survival guide already 
and our Funds Management lawyers 
can assist you to meet these new 
requirements.

JEUNESSE MELDRUM

Consultant 
Funds Management

FURTHER AMENDMENTS ON THE WAY 
Leading up to the October 2021 commencement, the Government continues to amend the Design and Distribution Obligation 
(DDO) requirements based on feedback from industry. The changes recently announced will seek to clarify employees of 
licensees are not subject to their own separate set of DDO obligations; clarify the products captured by DDO (eg all basic 
deposit products are caught, but margin lending to corporates is exempt); and confirm the retail and wholesale investor 
definitions in the Corporations Act extend to the DDO regime. We will let you know about further developments.
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The Australian Financial Complaints Authority (AFCA) 
has been in operation for almost three years. In that time, 
the scope of its jurisdiction has been increased several 
times, broadening the prospect of licensees and authorised 
representatives finding their activities the subject of a 
complaint to AFCA. 

We have previously warned readers about treating AFCA 
complaints with caution. Now, partner Selina Nutley recaps 
the current limits of AFCA’s jurisdiction and explains why 
it is so important a complaint is closely examined from the 
outset to ensure it can be considered by AFCA.

HOW WIDE  
IS AFCA’S NET?

SELINA NUTLEY

Partner 
Litigation
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Which complaints must 
AFCA exclude?

It is common for people to focus 
on AFCA’s monetary jurisdiction 
– now sitting at $1,085,000 for 
investment complaints – as the 
sole determinant of AFCA’s 
jurisdiction. However, there are 
several other circumstances 
which fall outside AFCA’s 
jurisdiction. Those circumstances 
include where the complaint 
concerns:

• The level of a fee, charge, 
or interest rate, which AFCA 
accepts licensees set in 
a competitive and open 
market. AFCA can still 
consider a complaint where 
it relates to non-disclosure or 
incorrect application of the 
fee, charge, or rate.

• Reviewing the exercise of 
the trustee’s discretion. For 
instance, to make a particular 
investment, wind up a fund, 
or sell an asset.

• The performance of a 
financial investment, 
other than a complaint 
about non-disclosure or 
misrepresentation.

• The management of a fund 
or scheme, such as matters of 
commercial judgment or day-
to-day decisions which affect 
all members in the same way. 

OUR EXPERIENCE IN DEVELOPING 
COMPLIANCE AND RISK SOLUTIONS FOR 
FUND MANAGERS ENSURES WE ARE 
WELL-PLACED TO HELP YOU ADDRESS AND 
MITIGATE ANY POTENTIAL ISSUES.

Which complaints may AFCA 
exclude?

Additionally, AFCA has 
discretion to exclude 
a complaint in various 
circumstances, including where:

• There is a more appropriate 
forum, such as a court or 
tribunal, which can require 
a person to give sworn 
evidence.

• A complaint is frivolous, 
vexatious, or misconceived, 
such as when the 
complainant has not suffered 
any loss or there is no remedy 
AFCA can order.

• A complainant is a wholesale 
investor. However, AFCA 
has made it clear it will not 
exclude a complaint solely on 
this basis; there needs to be 
other compelling reasons.

Doesn’t AFCA examine a 
complaint to make sure it falls 
within its jurisdiction?

While the above circumstances 
act as a limit upon AFCA’s 
ability to consider complaints, 
in our experience, AFCA does 
not always undertake a critical 
analysis of whether a complaint 
falls within its jurisdiction. 
Rather, it often waits for issues 
with jurisdiction to be raised 
by the licensee. We have seen 
instances where AFCA has 
continued to investigate a 
complaint even though it clearly 

exceeds AFCA’s monetary 
jurisdiction, without seeking 
consent of both parties. We 
have also seen instances where 
licensees have unsuccessfully 
challenged AFCA’s jurisdiction, 
yet when we have become 
involved, AFCA has reversed its 
decision.

Can I wait and see what 
happens, then challenge 
AFCA’s decision if I think it’s 
wrong?

Given parties cannot rely on 
AFCA to automatically exclude 
complaints which exceed its 
jurisdiction, it becomes even 
more important for licensees to 
actively and thoroughly turn their 
minds to this issue as soon as 
the complaint is received. Failing 
to do so may lead to AFCA 
proceeding to investigate the 
complaint, and making findings 
as to compensation, which could 
have been avoided. Licensees 
cannot adopt a ‘wait and see 
approach’ as the circumstances 
where AFCA’s determinations 
can be set aside are extremely 
limited. 

Increased fees and reporting 
obligations

You also need to be aware that:

• AFCA’s fee structure 
means licensees pay more 
the further through the 
assessment stage a complaint 

proceeds. There is no fee 
where a complaint is ruled 
outside AFCA’s jurisdiction 
from the outset. However, 
fees for a complaint which 
progresses to determination 
can exceed $13,500. 

• AFCA compiles and 
publishes details of the 
number of complaints 
received against licensees, 
and the stage at which they 
were finalised. ASIC’s new 
dispute resolution regime 
also requires licensees to 
compile and publicly report 
upon these same issues.

• Failure to give effect to an 
AFCA determination within 
30 days is a breach of the 
financial services law. ASIC 
has used this as a basis for 
cancelling an AFSL and 
prosecuting the directors of 
licensees.

Do you need help?

If you are not sure about how to 
best meet AFCA’s expectations 
or you receive an AFCA 
complaint and are unsure about 
what to do next, our Funds 
Management and Litigation 
lawyers are here to help. 

Our experience in developing 
compliance and risk solutions for 
fund managers ensures we are 
well-placed to help you address 
and mitigate any potential 
issues.

FUNDAMENTAL ISSUE 36 | 7



8 | 

In this article, senior associate 
Helen Wu looks at the new rent 
relief measures announced recently 
by the New South Wales and 
Victorian governments.

for NSW and Victoria

Background
In the March 2021 edition of 
Fundamental, we provided a 
summary of rent relief periods 
across all States and Territories, 
all of which ended in or before 
March 2021. Since then, Victoria 
has had three more lockdowns 
while Greater Sydney is currently 
in a 10-week lockdown.

It comes as no surprise the 
New South Wales and Victorian 
governments have re-introduced 
rent relief beyond March 2021.

New South Wales
On 14 July 2021, the New South 
Wales Parliament passed the 
Retail and Other Commercial 
Leases (COVID-19) Regulation. 

bank guarantees and security 
bonds.

• ‘Prescribed breach’ means 
failure to pay rent or 
outgoings or failure to open 
for business during the hours 
specified in the lease.

• ‘Impacted tenant’ means a 
tenant who qualifies for a 
Micro-Business COVID-19 
Support Grant, COVID-19 
NSW Business Grant, or 
Job Saver Grant and has 
a turnover of less than 
$50 million in the 2020-2021 
financial year.

• Despite the above, the 
regulation does not prevent 
the parties from agreeing 
to take a prescribed action 
or to terminate the lease or 
prevent the landlord from 
taking action on non-COVID 
pandemic related grounds.

Victoria
On 28 July 2021, the Victorian 
Government announced the 
reintroduction of the commercial 
tenancy relief scheme which 
was in place in 2020 but with 

NEW RENT RELIEF

HELEN WU

Senior Associate 
Real Estate

Unlike its predecessor, the new 
regulation only seeks to prevent 
landlords from terminating or 
enforcing leases for a tenant’s 
breach of the lease. 

The new regulation does not 
prescribe further rent relief as 
many businesses had hoped.

What should landlords 
know about the new 
regulation?
• During the prescribed 

period, landlords cannot take 
prescribed action against 
impacted tenants on the 
grounds of a prescribed 
breach unless the matter 
has been mediated. This 
restriction only applies to 
leases entered before 26 
June 2021.

• The prescribed period is 
13 July 2021 to 20 August 
2021.

• ‘Prescribed action’ means 
taking action under the lease, 
including evicting the tenant, 
making claims for damages, 
re-entry, and claiming on 
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some variations. On 24 August 
2021, the Commercial Tenancy 
Relief Scheme Regulations 
were published which set out 
the working details of the new 
scheme.

Like the 2020 scheme, the new 
scheme is available to small 
and medium business with an 
annual turnover of less than $50 
million, and the rent relief must 
be proportional to the tenant’s 
reduction in turnover. However, 
unlike the 2020 scheme, 
the eligibility test will vary 
given Jobkeeper is no longer 
available, and the new scheme 
requires the decline in turnover 
to be at least 30 percent (or 15 
percent for an ACNC registered 
charity) due to COVID. Again, as 
with the 2020 scheme, at least 
50 percent of the relief amount 
must be waived and payment 
of the balance relief amount 
deferred. 

The rent relief period under 
the new scheme is backdated 
to commence 28 July 2021 and 
will end 15 January 2022. A 
moratorium on evictions due to 

breach for non-payment of rent 
also applies for this period.

Other key features of the new 
scheme include:

• If the tenant began trading 
(whether at the premises 
in question or not) before 
1 April 2021, the tenant has 
the discretion to choose any 
consecutive three month 
period between 1 April 2021 
and 30 September 2021 
for turnover comparison 
over the same three month 
period in 2019. If the tenant 
began trading on or after 
1 April 2021, the parties must 
negotiate in good faith on 
the turnover test period.

• Despite the above, the 
Regulations also prescribe 
various scenarios to attempt 
to address irregularities in 
trading patterns in the last 
18 months.

• The moratorium on evictions 
and a landlord’s right to 
claim against securities 
held only applies if the 
tenant has already sought 
rent relief or has complied 

IT COMES AS NO SURPRISE THE NEW SOUTH WALES AND 
VICTORIAN GOVERNMENTS HAVE RE-INTRODUCED RENT 

RELIEF BEYOND MARCH 2021.

with any previous rent relief 
agreement. 

• Strict timeframes apply as to 
when the tenant must lodge 
a request for rent relief and 
provision of evidence to 
support the application for 
rent relief.

• If the tenant applies for 
rent relief on or before 
30 September 2021, the rent 
relief period commences 
28 July 2021. Otherwise, it 
commences on the date of 
the tenant’s application.

• As with the 2020 scheme, 
payment of deferred rent and 
scheduled rent review won’t 
commence until after the end 
of the rent relief period.

• Payment of deferred rent 
granted under the 2020 
scheme which falls within the 
new rent relief period is not 
payable until after 15 January 
2022. 

• Unlike the 2020 scheme, 
a landlord may apply 
to the Victorian Small 
Business Commission for an 
enforceable determination to 
evict a defaulting tenant.

What should a landlord 
do if approached by a 
tenant seeking further 
relief under this new 
scheme?
With the new scheme 
prescribing relatively tight 
timeframes to both applying for 
and responding to rent relief 
applications, we recommend 
parties act expediently. We also 
encourage parties to continue 
negotiations in good faith. 
Like the 2020 scheme, the new 
scheme operates under the 
same overarching principles of 
working together and in good 
faith.   

Any questions?
If you require specific advice and 
assistance understanding what 
the new relief requirements are 
and what you should do next, 
please contact a member of our 
Real Estate team.
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ARE YOU READY FOR 
CHANGES TO THE

Financial services providers should review their advertising 
and sale practices to prepare for changes to the hawking 
prohibitions which come into effect on 5 October 2021. 

Changes to the anti-hawking regime under the Corporations 
Act are focused on improving consumer protection within the 
financial services industry and seek to reduce the offering of 
financial products that may not be appropriate or suitable for 
a consumer’s needs.  

ASIC sought consultation on proposed updates to Regulatory 
Guide 38 The hawking prohibitions (RG 38) ahead of the 
hawking reforms.

Lawyer Jade Paidel explains the detail.

New general 
prohibition on 
hawking 
New legislation will amend 
the Corporations Act to create 
a single general prohibition 
on hawking of all financial 
products. Under the new laws, a 
person will breach the hawking 
prohibitions if they offer to 
issue a financial product to a 
retail consumer, or invite the 
consumer to apply for it, in 
the course of or because of, 
an unsolicited contact with the 
consumer. 

The changes extend to product 
issuers and sellers, as well as 
their agents and representatives. 
There are several exemptions 
including where the offer is 
made during the provision of 
personal financial advice.

Methods of contact 
captured
The current prohibition applies 
to offers made via unsolicited 
meetings or telephone calls only.  
However, the new provision 
defines ‘unsolicited contact’ 
widely to include contact made 
via telephone calls, face-to-face 

JADE PAIDEL

Lawyer 
Funds Management

HAWKING  
PROHIBITIONS?
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meetings, and ‘any other real-
time interaction in the nature of 
a discussion’. 

This change seeks to make the 
prohibition ‘technology neutral’ 
and will capture any verbal or 
written contact where the parties 
can, or expect to, respond to 
each other continuously in real 
time (such as through instant 
messaging or chat bots using 
artificial intelligence). 

Nature of consent 
and unsolicited 
contact
Contact about the potential 
offer of a financial product will 
be unsolicited unless it takes 
place in response to a clear, 
positive, and voluntary act by 
the consumer that would be 
understood by a reasonable 
person as giving consent. This 
aims to tackle situations when 
consumers are pressured, 
coerced, or manipulated 
(hawked) into providing consent 
to be contacted. 

If the consumer does consent, 
but the offer of the financial 
product was not reasonably 
within scope of that consent, the 
offeror will breach the hawking 

prohibitions. ASIC’s draft RG 38 
provides further guidance on 
the scope of consent, including 
when the offer or invitation 
relates to products that are 
bundled or cross-sold.

Whether contact about a certain 
financial product is within the 
consumer’s scope of consent will 
be assessed on a case-by-case 
basis and depends on the type 
and features of the financial 
product offered, and the risk, 
purpose, or function of the 
product contemplated by the 
consumer. 

Consent will generally be valid 
for six weeks, can specify the 
method of contact, and may be 
withdrawn by the consumer at 
any time. 

Testing causation 
For a breach of the hawking 
prohibitions to occur, the offer 
must be ‘made in the course 
of’, or ‘because of’, unsolicited 
contact. Updated guidance for 
testing causation is set out in 
ASIC’s draft RG 38.

Any offers made during a 
meeting, telephone call, or other 
real time interaction which took 
place without the consumer’s 

clear informed consent, 
are ‘made in the course of’ 
unsolicited contact. 

The words ‘because of’ aim 
to capture offers which have 
a ‘casual nexus’ to unsolicited 
contact. Where a product issuer 
makes unsolicited contact with 
a consumer, but the actual offer 
is made during a subsequent 
contact (which may have been 
solicited, but where such offer 
is out of the scope of consent), 
the offer has a casual nexus to 
the initial unsolicited contact 
and would be in breach of the 
hawking prohibitions.  

However, the casual nexus 
may be broken if between 
an unsolicited contact and 
subsequent offer, the consumer 
has (for example) obtained 
personal advice or had a 
reasonable opportunity to 
consider the product and 
actively consented to further 
contact. 

Breaching the 
prohibitions
A breach of the hawking 
prohibition is a strict liability 
offence and can attract a fine of 
up to $13,320 and/or six months 

imprisonment for individuals, or 
$133,200 for corporations.

The new provisions will give 
consumers a right to return the 
financial product and receive a 
refund if the hawking provisions 
are breached.

Consultation on 
draft guidance 
Consultation on RG 38 closed on 
17 August 2021. Final guidance 
is expected to be published by 
ASIC in September 2021. 

Next steps?
We encourage all financial 
services providers and sellers to 
review their advertising and sale 
practices ahead of the 5 October 
2021 start date of the hawking 
reforms. If you are unsure 
whether your practices comply 
with the hawking prohibitions, 
contact a member of our Funds 
Management team who can 
assist. 
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ASIC draws the line  

on environmental 
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We are all begrudgingly familiar with the concept of ‘washing’, be it our 
dishes or our clothes. In the world of corporate governance, ‘whitewashing’, 
‘pinkwashing’, and ‘greenwashing’ are all colloquial terms used to describe 
one fundamental concept – glossing over or a deliberate attempt to cover up 
information that is incriminating or unpleasant. 

In this article, lawyer Nicola Stewart looks at ‘greenwashing’, a process 
of conveying a false or misleading impression about environmental and 
sustainability practices and the potential implications for funds engaging in 
this practice. 

ENVIRONMENTAL 
DISCLOSURES ABOUT 
FINANCIAL PRODUCTS 
Recently, ASIC Commissioner 
Cathie Armour wrote that ASIC 
would review the disclosure 
practices of managed funds and 
superannuation funds offering 
financial products claiming to 
be environmentally friendly or 
‘green’. ASIC will now review 
disclosures of managed funds 
claiming to have environmental, 
social, and corporate 
governance (ESG) practices over 
concern these funds may be 
misleading investors about the 
‘green’ status it is attributing to 
its investments or activities. 

In Australia, there is no clear 
legal framework or guidelines 
on how managed funds should 
disclose or promote financial 
products or fund assets as 
‘green’ or ‘environmentally 
friendly’. This makes it difficult to 
objectively assess whether funds 
are implementing ESG practices 
or if they are simply marketing 
themselves as ‘green’ to obtain a 
higher return on investment. 

ACTIONS FOR 
MISLEADING AND 
DECEPTIVE STATEMENTS 
Regardless of the lack of clear 
parameters about the meaning 
of ‘green’, ASIC and investors 
can still take action against funds 
for breaching the prohibition 
in the Corporations Act on 
making or engaging in conduct 
in respect of financial products 
or services that are, or are likely 
to be, misleading and deceptive. 
This prohibition applies to 
any fund, whether wholesale 
or retail, issuing a disclosure 
document to investors. 

We regularly caution fund 
managers issuing information 
memoranda or product 
disclosure statements about the 
potential implications of making 
misleading and deceptive 
statements, which commonly 
arise in the ‘promotional’ piece 
of every disclosure document. In 
the context of greenwashing, a 
clear example of such conduct 
is an equities fund stating its 
investment activities are limited 
to ‘environmentally sustainable’ 
investments, but then proceeds 
to report investments into the 
fossil fuel industry.

MITIGATING THE RISK 
OF GREENWASHING 
Until clear parameters are 
developed for disclosure on 
ESG practices, to mitigate the 
risk of making a misleading 
or deceptive statement or 
greenwashing, we recommend 
the following: 

1. Develop a strong 
investment policy – In 
the absence of objective 
disclosure requirements 
about what is classified as 
a ‘green’ financial product 
or service in Australian law, 
ESG-focused funds should 
have strong investment 
policies with clear guidelines 
outlining what it classifies as 
‘green’ and the criteria it will 
assess financial products or 
services against. 

2. Exercise caution when 
preparing disclosure 
documents – All funds 
should seek legal advice 
before issuing a disclosure 
document as there is a 
tendency to overstate the 
positives of an investment 
and inadequately disclose 
the risks. This remains true 
for ESG-focused funds which 
must still disclose risks posing 
a significant risk to investors 
and should not overstate the 
value of something being 
classified as ‘green’. 

A FINAL WORD
It is unclear whether ASIC’s 
review is looking to uncover the 
next Volkswagen ‘dieselgate’ 
scandal or simply scoping out 
a new regulatory framework 
for ESG practices in Australian 
managed funds. Regardless of 
what ASIC is immediately trying 
to achieve from its study of 
ESG practices in the Australian 
market, the corporate regulator 
has made clear it is looking to 
wash away any dubious claims of 
what it means to be ‘green’. 

NICOLA STEWART

Lawyer 
Funds Management
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The Victorian government has introduced 
changes to its stamp duty and land tax 
regimes primarily focused on ‘high value’ land 
transactions (ie with a dutiable value over  
$2 million) which took effect on 1 July 2021.

The Victorian government is also proposing a 
‘windfall gains tax’ applicable on the increase 
in land value derived by landowners due to 
Council rezoning land.

Here, lawyer Luke Hefferan provides a 
brief snapshot of how these changes affect 
homeowners, home buyers and developers 
together with the industry response. For more 
details click here. 

DUTY AND LAND 
TAX CHANGES IN 
VICTORIA 
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or before 30 June 2022, and 
the property has been unsold 
for less than 12 months, or

• a full exemption where the 
contract is entered into 
after 21 May 2021, but on 
or before 30 June 2022, and 
the property has remained 
unsold for 12 months or 
longer after completion of 
construction.

Land tax amendments

Land tax threshold

The previous land value 
threshold of $250,000 has been 
increased to $300,000 while the 
threshold for land held on trust 
has not changed and remains as 
$25,000.

High value premium rate

The land tax rates will increase 
to—

• 1.55 percent for land with 
a taxable value between 
$1.8 million and including 
$3 million, and

• 2.55 percent for land with 
a taxable value above 
$3 million.

New residential development 
exemption

The exemption has been 
extended for another two years 
meaning developers may apply 
for the exemption for up to 
two years from the 2022 land 
tax year.

Windfall gains tax 
The proposal is still at a very 
‘high level’. At this stage, it 
is proposed landowners who 
receive an uplift in property 
value due to Council planning 
decisions to rezone the land will 
be taxed at a rate of 50 percent 
for uplifts of $500,000 or more 
with the tax phasing in from 
uplifts of $100,000 or more.

We will follow the developments 
in this area and expect there will 
be consultation with the industry 
about—

• exemptions or transitional 
provisions for pre-existing 
development projects already 
in train before the regime is 
implemented

• how the windfall will be 
calculated

• the timing of payment of the 
tax. That is, will the tax be 
payable at—
 - the time of the (estimated) 

uplift being obtained, or 
 - on the sale of the rezoned 

land when the uplift is 
realised and determined 
(and when the landowner 
receives the additional 
uplift funds in order to pay 
the tax).

Stamp duty 
amendments

High value premium rate

A duty rate of 6.5 percent for 
transactions with a dutiable 
value over $2 million (eg the 
stamp duty payable on these 
transactions will be $110,000 
plus 6.5 percent of the value 
exceeding $2 million). This 
new premium rate also applies 
to purchases of an interest in 
a landholder (eg shares in a 
company, units in a trust) where 
the landholder has Victorian 
landholdings with an aggregate 
market value of more than 
$1 million. This new premium 
rate only applies to transactions 
entered on or after 1 July 2021.

Off-the-plan concession

The previous concession 
threshold of $550,000 (and 
$750,000 for first home buyers) 
has been temporarily increased 
to $1 million for home buyers 
who enter off-the-plan contracts 
after 1 July 2021, but on or 
before 30 June 2023.

Concessions for buyers in 
Melbourne

Buyers of new residential 
property in Melbourne with a 
dutiable value of up to $1 million 
are eligible for—

• a 50 percent concession 
where the contract is entered 
into after 1 July 2021, but on 

Response from the 
industry
Industry response to these 
changes, including from the 
Property Council of Australia, 
Real Estate Institute of Victoria, 
and the Tax Institute, has been 
primarily negative. You can read 
more about industry concerns 
here.

Next steps?
Our Real Estate team can help 
with any questions you may 
have about the impacts of these 
increases to stamp duty and land 
tax, as well as your eligibility for 
any available concessions or 
exemptions.

LUKE HEFFERAN

Lawyer 
Real Estate

Industry response to these changes, including 
from the Property Council of Australia, Real Estate 
Institute of Victoria, and the Tax Institute, has been 

primarily negative
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Recent changes mean reporting entities 
can now rely on customer identification 
procedures undertaken by reliable 
third parties to meet their customer 
identification and know your customer 
(KYC) obligations under the Anti-Money 
Laundering and Counter-Terrorism 
Financing (AML/CTF) laws. Lawyer 
Jessica Fuller explains the changes which 
commenced on 17 June 2021.

CHANGE TO 
CUSTOMER 
IDENTIFICATION 
PROCEDURES

Reliable third party
A reliable third party only 
includes another reporting 
entity or an AML/CTF regulated 
foreign equivalent. 

Ongoing arrangements
A reporting entity can rely on 
the customer identification 
procedures of a reliable third 
party on an ongoing basis 
where—

• the reporting entity and 
the reliable third party 
have entered into a written 
agreement or arrangement, 
known as a ‘customer due 
diligence arrangement’ 
(CDDA), and

• there are reasonable grounds 
for the reporting entity to 
believe the reliable third 
party has appropriate AML/
CTF systems and controls to 
meet the requirements.

CDDA
A CDDA must—

• document the responsibilities 
of each party

• allow for the reporting entity 
to obtain all relevant KYC 
information

• enable the reporting entity 
to obtain a record of the 
customer identification 
procedures or other 
procedures specified, and 

• be approved by the board or 
a senior management official 
of the reporting entity.

If a reporting entity enters 
a complying CDDA with a 
reliable third party, it will have 
the benefit of the safe harbour 
provisions.

Safe harbour
A reporting entity which satisfies 
the ongoing arrangements 
provisions is afforded a ‘safe 
harbour’ from liability for 
isolated or occasional breaches 
of the customer identification 
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also includes representations 
about the items to which the 
reporting entity is required to 
form a ‘reasonable belief’.

Reliable entities utilising case-
by-case arrangements will not 
benefit from the safe harbour 
provisions.

For help understanding what 
these changes mean for your 
business, please contact a 
member of our team.

JESSICA FULLER

Lawyer 
Funds Management

procedures. Isolated or 
occasional breaches are those 
that occur rarely and are of 
minor or immaterial impact.

The reporting entity remains 
responsible for—

• remedying isolated breaches 
as soon as practicable after 
the breach is identified

• systemic breaches that 
occur where a reasonable 
person would not consider 
the CDDA complies with the 
AML/CTF legislation

• individual breaches, where 
the reporting entity becomes 
aware, or should be aware, 
the third party does not have 
the appropriate AML/CTF 
systems and controls or fails 
to carry out the customer 
identification procedures to 
the agreed standard.

Regular assessment
A reporting entity must 
undertake regular assessments 
of CDDAs to ensure reliable 
third parties continue to meet 
the agreed requirements. 

These assessments must be 
undertaken at least every two 
years and consider—

• the reporting entity’s risk of 
money laundering, terrorism 
financing, and other serious 
crimes

• any material changes to the 
requirements relating to the 
CDDA arrangements.

A material change may include 
publication of adverse regulatory 
findings against the third party, 
adverse media against the third 
party, changes in ownership 
or control of the third party 
that may affect its risk profile, 
or open-source information 
indicating a significant change in 
the domestic money laundering, 
terrorism financing, or serious 
crime risk environment in the 
country where the third party is 
based.

Reporting entities are required 
to make a written record within 
10 days of completing a regular 
assessment to outline the 
findings and conclusions.

Case-by-case 
arrangements
To utilise the case-by-case 
provision, there must be 
reasonable grounds for the 
reporting entity to believe it 
is appropriate to rely upon 
the reliable third party’s 
identification procedure. In 
addition, the reporting entity 
must have ‘reasonable grounds’ 
to believe the verification 
information will be made 
available as soon as practicable 
if it requests it.

The reporting entity must 
obtain from the reliable third 
party information about the 
identity of the relevant customer 
obtained while carrying out that 
procedure. The reporting entity 
must make a written record to 
outline how the requirements for 
reliance with a third party were 
satisfied.

Even where relying upon the 
case-by-case provision, it is 
advisable to obtain a signed 
statement from the reliable third 
party confirming it satisfies the 
relevant requirements, which 

For help understanding what 
these changes mean for your 

business, please contact a 
member of our team.
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New changes to the New South Wales land titles system will be introduced from 11 October 
2021 (cessation date) to—

• cancel certificates of title (CTs) and the control of the right to deal (CoRD) framework
• provide for all land dealings to be lodged electronically.

As special counsel Brooke Bostock explains, this means NSW will have 100 percent 
e-conveyancing.

WHAT WILL HAPPEN TO CTS?
From 11 October, no new CTs 
will be issued. Existing CTs will 
be cancelled and will not be 
required to have a dealing or 
plan lodged for registration. 

Authorised deposit-taking 
institutions, such as banks, 
will no longer be issued with 
CoRD, which is the electronic 
equivalent of a CT.

WHAT IF I OWN OR 
PURCHASE PROPERTY IN 
NSW?
The three main changes will be:

1. If you pay off your mortgage, 
you will not receive a CT. 
Your bank will receive an 
information notice which 
should then be passed on 
to you.

2. You will not receive a CT if 
you purchase a property as 
a cash buyer (ie without a 
mortgage).

3. When a subdivision registers 
and new parcels of land are 
created, a CT or CoRD will 
not issue for the new parcels.

If you own property in NSW and 
currently have a CT, you do not 
need to take any action. From 
October, the CT will simply 
cease to be a legal document. 
However, you should keep the 
CT in a safe place.

If you have a CT and plan to 
deal with your property, you 
should hold on to the CT. This is 
because a transaction may start 
before the cessation date, but 
not be finalised. The CT may still 
be needed to satisfy requisitions 
or administrative notices that 
issue before 11 October 2021.

If your property is unencumbered, 
but someone else is holding a 
CT for you (eg a solicitor holds 
a CT in their safe custody), 
you may wish to ask for the CT 
to be returned to you. This is 
because from the cessation 
date, there will no longer be 
remedies available under the 
Real Property Act to have a CT 
returned.

NO MORE PAPER 
LODGEMENTS
All land dealings, regardless 
of the date they are signed, 
will not be accepted for paper 
lodgement in the NSW Titles 
Office after 11 October 2021 
and must be lodged through an 
electronic lodgement network 
(ELN). If you own property or are 
purchasing property in NSW, 
you will need to have a lawyer 
or licensed conveyancer, who 
subscribes to an ELN, prepare 
and lodge land dealings for you.

There will still be some ability 
to have dealings that were 
prepared and signed some 
time ago, like old release of 
mortgage forms, lodged for 
registration. These ‘out-of-
scope’ transactions will need 
to be lodged electronically and 
must also be lodged by a lawyer 
or licensed conveyancer who 
subscribes to an ELN.

BROOKE BOSTOCK

Special Counsel 
Real Estate

NSW moves toward 100 percent 
digital land dealings 

HOW CAN WE HELP?
McMahon Clarke is an ELN 
subscriber and uses the 
PEXA platform for electronic 
lodgement of dealings, 
including those in NSW. Please 
contact one of our Real Estate 
lawyers to discuss how we can 
assist you.
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REAL ESTATE 
ROUND-UP
Here’s a round-up of some useful lessons for 
the real estate industry around frustration of 
commercial leases and contracts, setting aside 
valuations, and effective cause of sale. Siobhan 
Luck, a lawyer in our Litigation team, highlights 
some recent cases.

Frustration of 
commercial leases and 
contracts
The New South Wales Supreme 
Court recently looked at 
frustration in the context of a 
commercial lease and a contract 
of sale for a hospitality venue.

Frustration occurs when a 
contract or other agreement is 
incapable of being performed 
through no fault of either party.

In Gazcorp v Woolworths, 
the parties entered a lease 
contingent upon construction 
of a new building. The owner 
obtained development approval 
to allow for construction, and 
later applied to vary it. 

Ultimately, the variation 
application was rejected, and 
the development approval 
lapsed.

The court said as there was no 
development approval on foot 
at the time of the trial, there 
were no lawful means by which 
the tenant could trade from the 
premises. This meant the lease 
had been frustrated and come 
to an end. 

Another case, Dyco Hotels v 
Laundy Hotels, concerned a 
contract for the purchase of 
Quarrymans Hotel in Pyrmont as 
a going concern. Between the 

date of contract and settlement, 
the vendor was required to carry 
on the business in the “usual 
and ordinary course”. 

Prior to settlement, the 
government issued public health 
orders restricting the Hotel to 
takeaway sales and delivery, 
which led to a decline in the 
value of the business by  
$1 million. The buyer attempted 
to escape the contract by 
arguing it had been frustrated.

The court found there was 
no frustration of the contract 
as the main purpose of the 
contract was a sale and transfer 
of assets for an agreed price. 
The obligations to carry on the 
business were ancillary to this 
purpose. Further, the contract 
did not contain any warranties 
about the future income of the 
business. 

Setting aside valuations 
In Harmon International 
Holdings v Pashon Electrical, a 
commercial agreement provided 
for a named valuer to undertake 
a valuation of two properties. 
The parties were required to 
accept the valuation unless 
there was a ‘manifest error’. 
That term was not defined in the 
agreement. One of the parties 
to the agreement was unhappy 
with the valuations, particularly 

because the valuer had used 
comparable properties which 
were inferior in size, zoning, and 
gross lettable area to the subject 
property. 

The New South Wales Supreme 
Court said ‘manifest error’ 
means an ‘error that is apparent 
to the understanding of the 
reader’. It did not find the 
scale of the error needed to be 
significant; rather, that it could 
extend to clear and obvious 
errors of any category which a 
reader could identify from the 
face of the valuation report 
themselves.

Ultimately, the court said the 
valuer’s use of the comparable 
properties in question 
defied ‘any rational or logical 
explanation’ and resulted in a 
manifest error.

Real estate commission 
– effective cause of sale 
In Century 21 Plateau Lifestyle 
Real Estate v Hall, the court had 
to determine whether a mere 
introduction by an agent of a 
purchaser, without involvement 
in negotiating the ultimate 
transaction, was the ‘effective 
cause of the sale’. 

The vendor had signed listing 
authorities with two different 
agencies. The first agent 

SIOBHAN LUCK

Lawyer 
Litigation

introduced a buyer to the 
property and assisted the 
buyer to make an offer which 
was rejected. The agent went 
overseas without leaving anyone 
else from the agency in charge 
of the negotiations. 

A second agent from another 
agency subsequently secured 
a contract between the vendor 
and the same purchaser at a 
higher price. 

The court said the first agent 
was not entitled to commission 
as the mere introduction of a 
purchaser to a property was 
insufficient to be the ‘effective 
cause’ of the sale. This was 
particularly the case where 
the sale was extinguished or 
exhausted after the introduction, 
but later revived by the actions 
of another agent. 
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FEES FOR NO SERVICE
AFS licensees should carefully review how they 
charge for providing ongoing financial advice to 
customers and take action to reduce the risk of 
fees being charged where no advice service has 
been provided. 

Westpac subsidiaries BT Funds Management 
(BT) and Asgard Capital Management (Asgard) 
were recently fined a total of $3 million as part of 
ASIC’s continuing post Royal Commission fees-
for-no-service investigations. Litigation lawyer 
Sarah Lawrence reports. 

WHOLESALE FUND – IS MY 
FUND COMPLIANT?
With financiers increasing their focus on due 
diligence and lending compliance, we are seeing 
an increasing number of requests from fund 
managers to provide a ‘wholesale confirmation’ 
to obtain senior financing. A ‘wholesale 
confirmation’ is a legal sign-off confirming a 
fund does not have to be registered under the 
Corporations Act. Funds Management lawyer 
Nicola Stewart says that leaves fund managers 
to answer the question, is my fund a wholesale 
fund? Click here for more details. 

AUSTRALIA PROPERTY INVESTMENT WEBINAR
We recently partnered with MSCI Australia to host the latest in our series of Australia Property Investment Webinars.  
Partner Sean McMahon moderated a discussion where our industry experts reviewed the latest Property Council of 
Australia/MSCI Australia Annual Property Index results and discussed some of the key trends in global real estate 
markets. For more information about what was discussed at the webinar please contact us.

THE END TO THE LONG 
RUNNING PERSONAL ADVICE 
PROCEEDINGS
In previous editions of Fundamental, we have 
followed the progress of the proceedings brought 
by ASIC against two Westpac subsidiaries, alleging 
they provided personal advice where their licences 
only authorised the provision of general advice.  
The proceedings arose from a sales campaign 
aimed at convincing customers to roll their existing 
superannuation funds in Westpac superannuation 
products.  Click here for an article with more details 
about the background of the case.

Following the dismissal of their High Court appeal, 
the Federal Court has now ordered the Westpac 
subsidiaries to pay a combined penalty of $10.5 million 
for failing to act in their clients’ best interests.  While 
Justice O’Bryan is yet to publish the reasons for his 
decision as at the date of writing, it seems likely the 
penalty had regard to the considerable commercial 
gain Westpac achieved from the sales campaign.

This case is a reminder that the totality of interactions 
with a customer needs to be considered when 
assessing whether personal or general advice has 
been provided.  It cannot be assumed a general 
advice warning will be sufficient to protect against a 
suggestion personal advice has been provided. 

Our funds management lawyers can provide you with 
further information if you need assistance in negotiating 
this challenging area.

COUNTDOWN TO NEW 
BREACH REPORTING 
REGIME
Licensees should be aware of the new breach 
reporting provisions which commence on 
1 October and how these changes affect your 
current policies and procedures.

Key points to be aware of include the following:

• The current ‘self-assessment’ of significance 
will remain for some types of breaches, 
however a broad range of breaches will be 
‘deemed’ to be significant, and a reporting 
obligation will be automatically triggered.

• There will be more ‘reportable situations’, 
including an obligation to report to ASIC in 
relation to breach investigations that continue 
for 30 days or more.

• ASIC has an obligation to publish details of 
certain breach reports it has received, including 
the entities which lodged those reports.

We can assist with a review of your current 
policies and procedures. Contact partner Elliott 
Stumm or lawyer Jessica Fuller for more details. 

MEET OUR NEW TEAM 
MEMBERS
Our team continues to expand to meet increasing client 
needs and maintain our focus on meeting client service 
expectations.  We’re delighted to welcome lawyer 
Sarah Lawrence to our Litigation team and lawyer 
Joe Fleming to our Funds Management team. Sarah’s 
focus is commercial disputes and litigation in the funds 
management and real estate industries, as well as other 
general commercial litigation. Joe’s practice centres on 
general funds management, from AFS licensing to offer 
documents to finance and transactions.

Joe Fleming
Lawyer – Funds 
Management

Sarah Lawrence
Lawyer –  
Litigation
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