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Welcome to our first edition of 
Fundamental for 2022.

This edition includes a Special Feature 
highlighting the latest regulatory and 
other news for the real estate industry 
and we take a close look at some key real 
estate transactions in which our team has 
recently been involved.

We also share our recent conversation 
with RF CorVal co-founder and Chief 
Executive Officer, Rob Rayner, then our 
Funds Management and Litigation lawyers 
examine:

• ASIC’s close watch on fund advertising

• the new financial adviser disciplinary 
system

• regulation of foreign financial service 
providers. 

We look forward to your feedback.

Best regards,

Langton Clarke
Partner, Funds Management
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SM You’ve been active in the 
property funds industry for 
many years and established RF 
CorVal in 2009 with the aim of 
‘getting real estate right’. How 
has RF CorVal evolved over the 
years?

RR Our original philosophy of 
trying to get property funds 
management right and taking 
an ‘investor first’ approach 
to everything we do has 
very much been a constant 
since we started out in 2009.  
We have of course grown 
and now have a team of 19 
people located in Sydney and 
Melbourne.  Importantly, we 
have developed a very strong 
culture, which has resulted 
in real team stability and 
harmony to collectively grow 
our business over time.

What has changed though 
is the breadth of our investor 
base, which now includes 
large Australian institutions, 
offshore groups, family and 
multi-family offices, and 
high net worth and retail 
investors. This support has 
been achieved on the back 
of the tailored approach we 

take to working with investors 
to develop bespoke solutions 
that meet their objectives, as 
well as the consistent returns 
we have delivered, which have 
averaged over 20 percent per 
annum across all we have 
done. 

The other evolution has been 
our investment universe. 
Having started out with a 
focus on value-add office 
and industrial property, we 
now invest in a broad range 
of property, including hotels, 
land-leased communities, 
agricultural facilities, and NDIS 
accommodation. We have 
taken the same conservative 
approach, with a focus on 
risks and downside mitigation 
in everything we do, adding 
resources to our team or 
partnering with specialists to 
ensure we have the required 
in-depth expertise to acquire 
and manage property in these 
alternative sectors. 

SM RF CorVal started out with 
two retail funds but has more 
recently focused on wholesale 
property funds. However, you 
have just launched the RF 

CorVal Property Fund into the 
retail market. What prompted 
this significant move back to 
the retail funds space?

RR This move was precipitated 
by requests from financial 
planners with whom we 
have existing relationships. 
These groups, who have both 
wholesale and retail clients, 
have seen how we operate and 
the returns we have achieved 
for their wholesale clients 
and asked if there was a way 
their retail investors could get 
access to RF CorVal investment 
opportunities.

On the back of this strong 
support, we have fully 
committed to the launch 
of what will be a flagship 
fund for RF CorVal – the RF 
CorVal Property Fund. The 
Fund will initially be seeded 
with interests in eight of our 
existing wholesale syndicates, 
providing investors with an 
interest in a well-diversified 
portfolio of 13 assets and 
offering an initial yield of 5.5 
to 6 percent, underpinned by 
long-term leases, with a WALE 
of over 10 years.

SM RF CorVal invests across a 
range of property types. What 
is the outlook for RF CorVal in 
2022? Where do you see the 
long-term opportunities?

RR Making investment 
decisions is always a challenge. 
Today, it is arguably even more 
difficult as we appear to be 
at an inflection point in the 
interest rate cycle and as we 
emerge from an environment 
shaped by the pandemic. 

For 2022, we expect to see 
interest rates and bond yields 
continue to rise, although this 
cycle may be relatively short, 
given the high level of debt 
in the global system. We also 
think it is too early to fully 
understand the implications 
of Covid on behaviour, 
particularly regarding working 
and shopping habits.

We continue to see 
opportunities in alternative 
property sectors which are 
underpinned by longer-term 
structural trends, including 
disability housing and land-
leased communities for 
retirees.  

CONVERSATION
WITH ROB RAYNER
Co-founder and CEO, RF CorVal

Partner Sean McMahon chats with RF CorVal 
co-founder and Chief Executive Officer, Rob 
Rayner about opportunities, a significant 
move back to the retail funds space, and 
retaining an edge in a competitive market.

Continued page 5
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We have also developed a 
strong track record in sale-
and-leaseback and fund-
through developments, 
particularly for food and 
agricultural-based facilities, 
and this continues to be an 
area of opportunity.

In the more traditional sectors, 
we have a focus on smaller 
industrial property in land-
constrained, infill locations. We 
will selectively consider office 
opportunities where they offer 
a compelling proposition for 
tenants or the opportunity to 
actively manage the asset to 
generate attractive returns for 
investors. 

SM How does RF CorVal retain 
its edge in a competitive 
market?

RR We are a relatively small 
team of great people who 
enjoy working together and 
that stability ensures we are 
extremely efficient. This allows 
us to assess opportunities very 
quickly and focus on deals  
that offer the best risk-
adjusted returns. 

We also have a very close 
relationship with our 
investor base allowing us to 
target deals that meet their 
investment objectives.  
The trust we have built 
with these investors has 
also enabled us to consider 
opportunities in alternative 
property sectors where we 
have brought the same 
disciplined investment 
approach with a focus on risk 
and downside protection. 
These alternative sectors are 
less crowded and have often 
presented better risk-adjusted 
returns.

SM What do you see as the 
most significant changes in 
the property funds industry in 
Australia over the years? 

RR The biggest change is 
the consolidation and the 
growth of big local and 
global managers. This creates 
challenges, particularly when 
competing for larger assets, 
but it also provides some 
opportunities in smaller or 
less ‘institutional’ property 
for nimble operators like RF 
CorVal. 

As ASIC continues to keep a close watch on funds’ advertising and 
promotional material, licensees, representatives and investment 
managers should be aware resolution of an issue with ASIC will 
not save you from later facing regulatory or court action. Partner 
Selina Nutley highlights three recent cases and explains what you 
need to know.

NEED TO KNOW
• ASIC continues to closely scrutinise funds’ advertising and promotional material.
• Funds should avoid words such as ‘stable’ or ‘certain’ unless the vast majority of the fund’s 

assets are cash or cash-like products.  Care should also be taken in representations about 
withdrawal or redemption periods.

• Reliance upon disclaimers is likely to be insufficient. 
• Undertaking corrective action in conjunction with ASIC will not be enough to safeguard a 

trustee or responsible entity (RE) against enforcement action. However, early and ongoing 
cooperation continues to be very favourably viewed by the courts.

• Courts are very focused on imposing significant penalties which are not simply absorbed 
by funds as a cost of business.

• You need to act promptly if you have concerns about your advertising or receive 
correspondence from ASIC. We can help. 

BACKGROUND
Over the past 18 months, ASIC undertook risk based surveillance of advertising material, 
website disclosure, and PDSs issued by managed funds, focusing on whether funds were 
providing potential investors with adequate information as well as accurately and clearly 
presenting key features of their investment products. ASIC held concerns about advertising 
material containing unbalanced comparisons, safety and stability representations which 
did not accurately portray the risk of capital loss, and misleading representations as to 
withdrawal timeframes. 

Arising from this surveillance, ASIC commenced two noteworthy actions in relation to 
advertising against Mayfair Wealth Partners and La Trobe Financial Asset Management. 
These decisions provide guidance for the industry about the types of representations which 
should be avoided in advertising, as well as the seriousness with which ASIC and the court 
regards inaccurate or misleading advertising. 

In 2021, ASIC also launched Federal Court proceedings against PE Capital Funds 
Management (PE Capital), seeking declarations some of PE Capital’s advertising was 
misleading and deceptive. 

You can read more about these decisions here.

ASIC KEEPS CLOSE WATCH 
ON FUND ADVERTISING

SELINA NUTLEY

Partner 
Litigation and  
Funds Management

HOW CAN WE HELP?
In June 2020, ASIC issued a press release confirming it had directly 
raised concerns with seven REs, including La Trobe, about their 
advertising and disclosure, and those seven REs each took corrective 
action. While the seven REs were unnamed in ASIC’s press release, 
following a Freedom of Information (FOI) request, the Australian 
Financial Review (AFR) named several of the REs and published 
a series of articles on this topic. Other REs escaped being named 
as they successfully opposed the AFR’s FOI application, including 
clients represented by McMahon Clarke. 

Our Litigation and Funds Management teams are monitoring 
these cases closely. If you have concerns about your advertising or 
have received correspondence from ASIC, it is important you act 
promptly. Contact us for assistance.

Continued from page 4
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REAL ESTATE

In December 2021, Queensland’s Treasurer handed down the mid-
year budget update announcing a proposed change to the land tax 
regime to include the value of any land owned by an investor in 
all other states and territories when calculating the duty payable 
on the investor’s Queensland based property. Real Estate lawyer 
Luke Hefferan explains the impact of the proposed changes on 
interstate investors.

Queensland  
property tax hits 
interstate investors

LUKE HEFFERAN

Lawyer 
Real Estate

SPECIAL FEATURE

Key points

• The Queensland 
government has 
announced a new property 
tax which will impact 
interstate investors.

• The value of an investor’s 
real estate assets outside 
Queensland will be 
included in calculating the 
land tax liability on their 
Queensland investments.

• Key industry stakeholders 
have expressed significant 
concerns.

• The proposed changes 
require legislative 
amendments which are yet 
to be confirmed.

Current system

Currently, each state and 
territory has its own land 
tax regime, which operates 
separately from the regimes of 
the other states and territories. 

This means each regime has 
its own threshold minimum 
before land tax liability applies 
allowing investors with multi-
state portfolios to either avoid 
land tax completely (if the land 
values of all properties they 
own stays below each state’s 
minimum) or have a lesser 
land tax liability than if they 
owned the same value of land, 
but it was concentrated in one 
state.

The practical example used in 
the Treasurer’s budget update 
was as follows:

• An individual who owns two 
investment properties, both 
in Queensland, with land 
valuations of $600,000 and 
$400,000 has a total land 
tax liability of $4,500.

• An individual who owns two 
investment properties, one 
in Queensland with a land 
valuation of $600,000 and 
the other in NSW with a 
land valuation of $400,000, 
has a total land tax liability 
of $500. This is due to the 
NSW property being under 
the minimum threshold 
for land tax in that state 
and the investor therefore 

only paying land tax in 
Queensland (as calculated 
on the land valuation of 
their Queensland land 
only).

Proposed new system

Using the second limb from 
the above example, under the 
proposed new system, the 
value of the NSW land would 
be included in calculating 
the land tax liability on the 
Queensland land. 

As indicated above, if both the 
investor’s properties (with a 
total valuation of $1,000,000) 
were based in Queensland, 
they would have a liability of 
$4,500 (or 0.45 percent).  

Continued page 7
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On this basis, the land tax 
liability for their Queensland 
property will be 0.45 percent 
of the valuation of the 
Queensland land (ie $600,000), 
leaving the investor with a 
liability of $2,700.

The examples used in the 
Treasurer’s budget update are 
fairly modest. However, the 
discrepancy becomes more 
pronounced where more 
significant interstate land 
holdings are introduced. For 
example, if the Queensland 
land value is $600,000 but 
the interstate land value is 
$2,400,000, then—

• an individual investor would 
have a land tax liability in 
Queensland of $7,500 (as 
opposed to $500), and

• a company or trustee 
investor would have a land 
tax liability in Queensland 
of $9,000 (as opposed to 
$5,700).

Comments from the 
Treasurer

When handing down 
the budget update the 
Treasurer stated, “At the 
moment, interstate property 
speculators can claim the 
tax-free threshold and take 
advantage of lower land tax 
rates in multiple states”. The 
Treasurer went on to claim, 
“young families in places like 
Logan and Ipswich face unfair 
competition from southern-
based speculators who are 
flipping properties around the 
country at a furious rate”.

To be clear, the Treasurer’s 
proposed changes will 
not affect investors whose 
land holdings are solely in 
Queensland, nor will it affect 
a landholder’s ability to claim 
all available exemptions, 
such as the principal place 
of residence or primary rural 
production exemptions. 

Response from the 
industry

The industry response to these 
changes has been primarily 
negative.

REIQ chief executive Antonia 
Mercorella questioned the 
changes, “How can the 
government possibly justify 
slugging property investors 
with tax for land they own 
that isn’t even within our state 
borders? It’s utter nonsense 
that there’s a loop-hole to 
close”.

Jen Williams, Queensland 
Property Council executive 
director, was similarly 
pessimistic in her assessment 
of the proposal, “With the 
second highest land tax rates 
in the country and a penchant 
for finding new ways to tax the 
industry, Queensland faces 
the risk of detracting the core 
elements it needs to leverage 
the decade of opportunity 
ahead”.

Next steps?

The proposed changes to the 
land tax regime will require 
the passage of appropriate 
legislative amendments. At 
this stage, the government has 
not announced any proposed 
legislation, so a proposed 
commencement date for 
the changes has not been 
confirmed. However, we will 
continue to provide further 
updates on the proposal once 
draft legislation is released.

Our Real Estate lawyers can 
answer your questions about 
the impacts of these increases 
to land tax in Queensland.

At this stage, the government has not 
announced any proposed legislation so 
a proposed commencement date for 
the changes has not been confirmed. 

Continued from page 6
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Key points
• From 1 January 2022, 

builders engaged under 
private sector contracts 
worth $10 million or more 
are required to open a new 
project trust account for 
each project if they intend 
to subcontract all or part of 
the work. 

• Principals and developers 
paying into project trust 
accounts and holding 
retention monies as 
security are also required 
to establish a one-off 
Retention Trust Account.

• Principals and developers 
entering into construction 
contracts falling under the 
regime should take steps 
to verify a project trust 
account is established for 
contracts signed from 1 
January 2022. 

Background
This is the next phase of the 
building and construction 
industry regulations, 
introduced in March 
2018, designed to ensure 
subcontractors are paid and 
do not lose out in contractor 
insolvencies. For background 
information see our previous 
article. 

NEW REQUIREMENTS  
for project trust accounts

The details
The new law does not 
make the contracting party 
responsible if a builder fails 
to set up and use a project 
trust account to receive 
construction payments. 
However, it does not allow 
contracting parties to turn a 
blind eye either and penalties 
do apply. 

There are certain matters 
contracting parties are 
compelled to report to the 
Queensland Building and 
Construction Commission 
(QBCC) if the contracting party 
knows, or ought reasonably 
to know, the matters exist, 
including failure to set up 
a project trust account 
when required. Keeping 
in mind knowledge of an 
employee or consultant may 
be deemed knowledge of 
the contracting party, we 
recommend all principals 
and developers entering 
private sector contracts 
worth $10 million or more 
make direct enquiries with 
their builder as to whether a 
project trust account has or 
will be established and if not, 
why the builder says it is not 
required. The contracting party 
should consider obtaining 
its own advice if there is any 
uncertainty as to the builder’s 
position. 

What do you need to 
report?
The key matters contracting 
parties are required to report 
are:

1. Where a project trust 
account has not 
been opened and the 
contracting party knows, or 
ought reasonably to know, 
one is required, it must be 
reported to the QBCC. The 
penalty for not reporting 
is 100 penalty points or 
$13,785.  

2. Where the builder engages 
a subcontractor, the 
subcontractor does not 
have to open its own trust 
account to receive payment 
unless the subcontractor 
is a related entity of 
the builder. A related 
subcontractor must open 
a project trust account to 
pay its own subcontractors; 
this removes the risk 
contractors can avoid 
the requirement by 
subcontracting to 
related entities. If a 
contracting party knows 
(or ought reasonably to 
know) the builder has 
engaged a related entity 
subcontractor, this must 
be reported to the QBCC. 
The maximum penalty for 
failure to do so is 50 penalty 
units or $6,892. 

KRISTY DORNEY

Partner 
Real Estate

SPECIAL FEATURE—REAL ESTATE

Retention trust account
If you are required to establish 
a retention trust account, there 
are strict requirements and 
timeframes which must be 
adhered to, or penalties apply. 
The key matters required to be 
noted are:

1. The account must be 
opened before withholding 
any retention amounts.

2. The account must be held 
under a name that includes 
the trustee’s name and the 
word ‘trust’. 

3. Within five business days 
of opening the account, 
the trustee must notify the 
QBCC. The QBCC publishes 
on its website details of all 
project and retention trust 
accounts opened. 

4. The account must only 
be drawn on for paying 
defined beneficiaries, 
the trustee, or others to 
complete defective work. 
The maximum penalty for 
breach includes a possible 
two years’ imprisonment.

You can read more about 
further shake-ups to building 
and construction industry 
regulation in Kristy Dorney’s 
recent Alert: Building and 
construction industry review: 
calling all developers.

Get in touch with our lawyers 
for help with your project trust 
account requirements. 
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Here’s a closer look at some of the 
real estate transactions on which 
our team has recently advised.

A CLOSER LOOK

Centuria Capital Group –  
$202 million West Village acquisition

Details
We assisted Centuria Capital Group on the three-phased 
acquisition of West Village, a unique cultural, retail, commercial 
and residential precinct located in Brisbane’s West End. The 
acquisition encompassed the retail mall, the heritage mixed-
use Peter’s Ice Cream Factory buildings, the health and medical 
building, and the soon to be constructed South Pavilion.

Our role
Our role included the negotiation of a complex suite of acquisition 
and future development documents.  We also undertook a full 
legal due diligence on the site (including the bespoke titling 
structure of the development) and lease arrangements.

Chauvel Capital – acquisition of $150 million retail centre 
and childcare site portfolio

Details 
We advised boutique real estate partnership Chauvel Capital on 
the acquisition of a $150 million portfolio of retail shopping centre 
and childcare development sites across South-East Queensland, 
including the Queen Street Village shopping precinct in 
Southport (Gold Coast) which is part of a $500 million integrated 
master planned community. 

Our role 
Our role in the acquisition of the portfolio included, full legal 
due diligence (including lease reviews) on all sites.  In addition to 
the usual transaction documents, the acquisition also involved 
a series of documents entered into with Chauvel Capital’s 
development partner regulating the future development and 
construction of various facilities on the sites.

McConaghy Properties

Details
We advised the newly established McConaghy Retail Property 
Fund (a division of McConaghy Properties) on the acquisition of 
two multi-tenanted retail shopping centres in Toowoomba - the 
Toowoomba Plaza shopping centre and the Ridge Shopping 
World.  

Our role
We were involved in extensive negotiations of a put and call 
option deed and contracts regulating the purchase of the centres.  
We also conducted a comprehensive review of the retail leases 
(including major anchor tenancies) for each property.  

Chalk Hotel site acquisition (Brisbane)

Details
We acted for the buyer in the acquisition of the former 
Chalk Hotel at Woolloongabba (Brisbane) along with several 
commercial and residential properties surrounding the hotel site. 

The sellers comprised several distressed entities and mortgagees 
in possession, so the transaction involved dealings with receivers/
managers adding an additional level of complexity to the 
transaction. 

The amalgamated site is intended to be redeveloped for a 
significant mixed-use development which will be ideally located 
for the Brisbane 2032 Olympics, 

Our role
We advised the buyer on all aspects of the transaction, including 
the contract negotiation, due diligence, liquor licensing, state 
land lease issues, and the conveyancing to complete settlement 
and registration.  We will advise the buyer in the next stage 
development and construction as a residential and retail precinct.

Forza Capital - 200 Creek Street (Brisbane) $41 million 
acquisition

Details
We acted for a longstanding client of the firm, Forza Capital in 
the $41 million acquisition of a multi-tenanted commercial office 
building at 200 Creek Street in the Brisbane CBD..

Our role
We advised on negotiation of a put and call option deed and 
contract and consideration of requirements of the appointed 
custodian, Sandhurst Trustees.  We also assist Forza with the both 
the property and leasing due diligence and continue to act in the 
ongoing leasing arrangements for the property.
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With borders reopening, mask mandates being lifted and, dare we say it, Omicron passing its 
peak, commercial tenancy relief schemes around the states are expected to draw to a close. This 
may well see a notable increase of new and final rent relief requests where agreements have not 
yet been finalised. Here, our Real Estate team provides a round-up of where things sit across 
Victoria, New South Wales, and Queensland.

Victoria

In January 2022, the Victorian 
Government announced an 
extension of the commercial 
tenancy relief scheme which 
was reintroduced in July 2021 
and set to end 15 January 
2022. The extension provides 
rent relief and protections 
for commercial tenants 
and landlords experiencing 
hardship due to the ongoing 
pandemic through to 15 March 
2022.

Like the previous schemes, 
the key focus of the extended 
scheme is to provide further 
financial relief and security 
for small businesses across 
Victoria. Unlike the previous 
schemes, the extended 
scheme no longer applies to 
medium businesses.

The key features of this new 
scheme include the following - 

• only applying to small 
businesses with an annual 
turnover of $10 million, 
compared to $50 million 
with the last scheme

• extending the rent relief 
period from 15 January to 15 
March 2022

• compelling landlords 
to provide rent relief to 
eligible tenants in the 
same proportion as their 
reduction in turnover. Like 
the previous schemes, half 
the relief amount must be 
waived with the remainder 
deferred for payment after 

The relief and protections 
provided to commercial 
tenants by the scheme remain 
the same. 

However, in line with Victoria, 
the maximum annual turnover 
test to qualify as an ‘impacted 
tenant’ has been reduced from 
$50 million to $5 million for 
tenants seeking relief from 31 
November 2021 onwards. 

The time frame for 
commencing payment of 
deferred rent remains a date 
agreed by the parties, or 
the earlier of, the COVID-19 
pandemic ending (as defined 
by the Australian Government) 
or the existing lease ending. 

Queensland

Despite various periods of 
lockdown in Queensland 
during 2021 and the significant 
shift to ‘work from home’ 
for the first few months of 
2022 driven by the Omicron 

the end of the rent relief 
period

• continuing the moratorium 
on evictions 

• continuing the ban on rent 
increases.

Landlords should note 
the impact this amended 
regulation has on repayment 
of rent deferred under the 
2020 and 2021 relief schemes. 
The January 2022 regulations 
allow tenants an extension 
until 16 March 2022 before they 
are required to start repaying 
deferred rent, for both the 
extended and previous 
schemes.

New South Wales

The New South Wales 
Government also extended 
the ‘prescribed period’ for its 
commercial tenancy relief 
scheme in January 2022. Due 
to expire 13 January 2022, the 
relief period will now expire 13 
March 2022. 

SPECIAL FEATURE—REAL ESTATE

wave, Queensland has not 
mandated rent relief for 
commercial tenants since 31 
December 2020. The COVID-19 
Emergency Response and 
Other Legislation Amendment 
Act (Act) has continued to 
provide for access to dispute 
assistance and free mediation 
services for landlords and 
tenants still trying to reach 
agreement on mandated and 
voluntary rent relief. However, 
this service will expire on 30 
April 2022. 

The next phase for Queensland 
landlords and tenants will 
be navigating payment of 
deferred rent debts, many 
of which will fall finally due 
in December this year, two 
years from the end of the last 
mandated rent relief period.

COVID RENT 
RELIEF— 
update

HELEN WU

Senior Associate 
Real Estate

BROOKE BOSTOCK

Special Counsel 
Real Estate

KRISTY DORNEY

Partner 
Real Estate

Any questions?

Reach out to our Real 
Estate team for specific 
advice and assistance 
understanding the new 
relief requirements and 
what you should do next. 
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New standard REIQ 
residential contracts 
You may have seen a lot of press in 2021 about young first home buyer couples 
having their contract terminated and their deposit taken by unreasonable 
sellers because the buyer failed to settle on time. This article by Brooke Bostock 
(special counsel) and Matt Dolan (lawyer) outlines key changes to standard 
residential contracts in Queensland.

NEW STANDARD TERM 
RESIDENTIAL CONTRACTS
Not long after this latest 
round of negative press about 
Queensland real estate laws, 
the Real Estate Institute of 
Queensland (REIQ) announced 
new standard term contracts 
for residential properties. 
These new contracts are for 
use from 20 January 2022.

MOST SIGNIFICANT CHANGE
The most significant change is 
the insertion of rights for both 
the buyer and seller to extend 
the date for settlement by up 
to five business days after the 
scheduled settlement date. 
The REIQ and Queensland 
Law Society have indicated 
this change was introduced 
in response to buyers losing 
their deposits where contracts 
have fallen over at the last 
minute because of delays 
caused by incoming financiers. 
However, the changes are not 
limited to that circumstance. 
The new standard terms will 
allow a buyer or a seller to 
simply give notice to extend 
the settlement date without 
any restrictions and without 
the need to provide any 
supporting evidence.

In addition, there are some 
other significant changes as 
follows:

• Smoke alarms: A new 
contractual obligation on 
sellers to install smoke 
alarms that comply with 
the new smoke alarm 

regulatory requirements 
that commenced 1 January 
2022. Failure by a seller to 
install a compliant smoke 
alarm by settlement will 
result in a buyer being able 
to claim an adjustment at 
settlement equal to 0.15 
percent of the purchase 
price. 

• Direct debit: Allowing 
payment of deposits by 
direct debit and providing 
a grace period to address 
the impact of delays in 
the receipt of money into 
accounts when using this 
method. 

• Pool compliance: 
Amending the pool 
compliance certificate 
obligations to require 
a seller to hand over a 
copy of the certificate 
at settlement. The 
only exception to this 
requirement is if a notice of 
non-compliance is given to 
the buyer prior to contract. 
Failing to hand over a pool 
compliance certificate 
at settlement will result 
in the seller not being 
ready, willing and able to 
settle and the buyer may 
terminate the contract and 
seek damages.

• Seller warranty: Inclusion 
of a new seller warranty 
stating the seller 
has not received any 
communication from a 
competent authority that 
may lead to the issuing 
of a show cause notice, 
enforcement notice, or 
notice to do work. This 

warranty requires a seller to 
disclose communications 
with the local government 
about work to be done on 
the property. The remaining 
warranties have also been 
reorganised into those 
that are accurate on the 
contract date and those 
that are accurate on the 
settlement date. 

• Infrastructure: New rights 
for a buyer to terminate if 
infrastructure unrelated to 
delivery of services (eg gas, 
water, electricity) passing 
through the land are not 
protected by a registered 
easement, building 
management statement, 
or statutory authority that 
has been disclosed to the 
buyer. A seller will need to 
disclose the existence of 
infrastructure located on 
or under the land that does 
not provide a service to the 
property. 

• Notices to do work: 
Amendments to change 
the responsibility for notices 
to do work, depending on 
when the notice is issued, 
when compliance with 
the notice is required, 
and whether the notice is 
disclosed by the seller to 
the buyer prior to contract. 
A seller can be relieved of 
their obligation to complete 
works if it is disclosed to 
the buyer prior to contract, 
otherwise the seller is 
responsible for complying 
with notices if issued prior 
to contract.

The above is not an exhaustive 
list of the changes and 
is only a summary of the 
key amendments. At this 
time there are no changes 
proposed to the standard REIQ 
commercial contracts.

If you are looking to buy or 
sell residential property, you 
should review the new terms 
carefully before signing.  
Reach out to a member of our 
Real Estate team if you have 
any concerns or questions, or 
if you require changes to be 
negotiated.

BROOKE BOSTOCK

Special Counsel 
Real Estate

MATT DOLAN

Lawyer 
Real Estate
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You have struck a ‘deal’, but have you entered a binding agreement?

This question has again been before the Queensland courts. In this edition of 
Fundamental, lawyer Sarah Sherman discusses two recent Queensland Supreme 
Court cases considering whether a legally binding agreement was reached 
during lease negotiations. 

These cases again highlight the importance of careful communications when 
engaging in any commercial negotiation (not just leases) and the objective 
approach taken by the courts in determining whether parties intend to be 
legally bound. Special counsel Brooke Bostock outlines what you need to know.

Have you entered 
A BINDING 
AGREEMENT? 

What do you need to 
know?

• A legally binding 
agreement may be 
inadvertently created.

• Careful communication is 
critical when negotiating 
and preparing a heads 
of agreement (HOA), 
memorandum of 
understanding (MOU), 
letter of offer or similar 
document. 

• If you do not intend to be 
bound, include express 
wording to that effect in 
your communications and 
documents.

• Review all communications 
objectively – would a 
reasonable person think 
you intended to be bound?

Ask yourself: am I 
intending to be bound? 

Ultimately, if a dispute arises 
as to whether a binding 
agreement has been reached, 
the courts will examine each 

matter on a case-by-case 
basis to determine whether 
the parties intended to create 
a legally binding agreement. 
A party seeking a court order 
that an agreement is legally 
binding must prove the parties 
intended to be legally bound.

It is common for a lease, 
sale, or other commercial 
transaction to start out with 
informal discussions as the 
parties start to work out what 
they are each looking to 
achieve. As things progress, 
a HOA, MOU, letter of offer 
or similar document may 
be produced, then a more 
formal legal contract, deed, or 
agreement prepared.

Importantly, you do not need 
to have a signed document 
to have a legally binding 
agreement. Courts have held 
that email exchanges can 
amount to a legally binding 
agreement, despite no formal 
documentation ever being 
signed. Handshake deals 
and verbal agreements have 

BROOKE BOSTOCK

Special Counsel 
Real Estate

SPECIAL FEATURE—REAL ESTATE

also been held to be legally 
binding. The fact parties may 
expect formal documents 
will be prepared and signed 
at some later stage does not 
necessarily mean informal 
negotiations are not binding.

Whether you are intending to 
be bound, and at what stage 
of negotiations you intend 
to be bound, are important 
considerations that need to be 
thought about before starting 
any negotiations. For example, 
you may want to set out 
preliminary matters that have 
been agreed, without being 
bound, and then proceed to 
iron out more specific details 
of the deal and prepare 
formal and binding legal 
documentation for signing. 
In this case, you are not 
intending to be bound until all 
agreed terms are recorded in a 
formal written document and 
signed by all parties.

Alternatively, if certain 
elements like confidentiality 
or exclusive dealing are 

important, you may wish 
to agree that certain terms 
around such critical issues are 
binding, but the remainder 
of the initial negotiations are 
not. In this case, the HOA, 
MOU, letter of offer or similar 
document can expressly state 
that specifically identified 
terms are binding, but you 
otherwise do not intend 
to be bound until formal 
documentation containing 
all agreed and final terms is 
signed. Any terms that are 
intended to be binding should 
be drafted in as much detail as 
possible.

How do I make it clear I 
am not intending to be 
bound?

If you are not careful and clear 
in your communications, what 
you think may be informal 
discussions or documentation 
may in fact have the 
unintended consequence of 
being legally binding. This 
can even be the case if your 

Continued page 13
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SALE OF HOTEL  
NOT FRUSTRATED 
BY COVID
In our August 2021 edition of Fundamental, we highlighted the 
NSW Supreme Court case about the sale of the Quarrymans Hotel 
in Pyrmont as a going concern. Due to the COVID-19 pandemic 
and public health orders issued by the government, the business 
lost substantial income. The purchaser tried to avoid completing 
the contract by arguing it had been frustrated.

Initially, the Court said the contract had not been frustrated 
by the health orders as the seller had not warranted the future 
income of the business. The Court said the purchaser wrongly 
terminated the contract entitling the seller to keep the deposit.

However, the NSW Court of Appeal overturned this decision, 
finding in favour of the purchaser. While agreeing the contract 
had not been frustrated by the public health orders, the Court 
concluded the seller had issued a notice of termination which was 
accepted by the purchaser. This means the contract had been 
terminated by agreement and the seller was required to return 
the deposit to the purchaser.

SIOBHAN LUCK

Associate 
Litigation

discussions, negotiations or 
documents are stated to be 
‘subject to contract’, ‘subject 
to formal documentation’ or 
similar.

So, care needs to be taken 
when communicating with 
other parties as the courts will 
take an objective approach 
and examine and consider 
all communications between 
the negotiating parties to 
determine whether there 
was an intention to be 
legally bound. If you do not 
want to be bound by your 
communications, this should 
be clearly stated from the 
outset and throughout your 
negotiations. 

Also, you should not engage 
in any conduct or make any 
promises or representations 
to the other party that depart 
from that position as this 
could result in compensation 
being ordered against you 
if the other party has relied 
on your conduct, promise 
or representation and has 
suffered loss as a result. Any 
initial offer and subsequent 
counter offers (written 
and verbal) need to clearly 
provide, unless expressly 
stated otherwise, you are not 
intending to be bound unless 
and until the parties execute 
and exchange formal written 
documentation.

Reach out to our lawyers who 
can help step you through 
negotiating and preparing a 
deal and binding agreement. 

Continued from page 12
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Two recent cases serve as a timely reminder of the importance of 
communication during lease negotiations. Parties should be careful 
to ensure any negotiations are documented with as much detail as 
possible and, where applicable, include express qualifications as to 
whether they intend to enter a legally binding contract. 

WHEN IS AN 
AGREEMENT TO LEASE 
LEGALLY BINDING? 

SPECIAL FEATURE—REAL ESTATE
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SARAH SHERMAN

Lawyer 
Litigation

ARTESIAN HOSPITALITY 
PTY LTD CASE

Background

The parties signed an 
agreement for a lease of 
premises in Fortitude Valley, 
Brisbane which provided any 
lease would be subject to—

• the lessee’s satisfaction 
with due diligence 
enquiries

• the parties using 
reasonable endeavours to 
finalise a lease on the basis 
of the agreement within 
30 days of satisfactory due 
diligence. 

The agreement contained a 
definition of ‘capital works’ 
to be undertaken and paid 
for by the lessor prior to 
the commencement of the 
lease.  However, despite 
the parties having agreed 
to the definition within the 
agreement, issues arose as to 
what was to be included in 
the definition of ‘capital works’ 
in the lease itself.  Soon after 
the 30-day post-due-diligence 
period had passed, the lessor 
terminated the agreement on 
the basis the terms requested 
by the lessee differed from 
those originally agreed upon.  
The lessee commenced 
proceedings against the 
lessor seeking an order for a 
lease be granted on the terms 
contained in the agreement.

Decision

Considering the intention 
of the parties, based on the 
correspondence and the terms 
of the agreement, the court 
said it was a legally binding 
agreement. However, the court 
noted the agreement was 
not an agreement to lease, 
but merely an agreement to 
negotiate a lease. This was 
due to the wording of the 
agreement which meant the 
satisfaction of due diligence 
only imposed an obligation to 
use reasonable endeavours to 
execute a lease on the basis of 
terms in the agreement. Given 
the continuing disagreement 
between the parties about the 
definition of capital works in 
the lease, the court said the 
lessor did have the right to 
terminate the agreement and 
did not require the lessor to 
grant the lease.

ULTRA TUNE PROPERTIES 
CASE

Background

The parties entered 
negotiations for a new lease of 
a commercial premises on the 
Gold Coast. Those negotiations 
comprised various forms of 
correspondence spanning a 
one-year period. In particular, 
the following communications 
were relevant:

• A letter in February 2020 
from the lessor to the lessee 
containing a draft lease, 
which included an express 
qualification the lessor did 
“not intend to be bound 
into a lease agreement by 
the submission of the draft 
document”.

• A letter in May 2020 from 
the lessee to the lessor 
responding to certain issues 
raised in the February letter. 
Crucially, this letter did not 
contain any confirmation 
the draft lease document 
was not legally binding.

• An email in October 2020 
from the lessee to the 
lessor stating its director 
had “effectively signed the 
lease”.

A dispute then arose about 
whether the parties had 
reached a binding and 
enforceable agreement to 
lease. 

Decision

The court disagreed with the 
lessee’s argument that the 
communications amounted 
to a final, binding agreement 
between the parties, subject 
only to the execution of a 
formal lease document. 
The court said the lessor’s 
qualification it did not intend 
to be bound in its first letter 
was sufficient, even though 
subsequent correspondence 

did not contain such a 
statement. Viewing the 
correspondence objectively, 
the court said the lessor had 
not reached a final position on 
negotiations and dismissed 
the lessee’s claim.

NEXT STEPS?
Take care when negotiating 
contract terms, and 
particularly leases, to ensure 
you do not inadvertently 
enter a binding agreement. 
Similarly, where you do intend 
an agreement to be binding, 
ensure you clearly express 
that intention to the other 
party. Contact our team for 
assistance with negotiating 
contract terms for your 
business. 

Take care when negotiating contract terms, and 
particularly leases, to ensure you do not inadvertently 
enter a binding agreement. 
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REGULATION OF 
FOREIGN FINANCIAL 
SERVICES PROVIDERS

In recent years, the regulation of foreign financial 
services providers (FFSPs) has been surrounded in 
uncertainty. Special counsel Matt Moses shares the 
history, what is now proposed, and some differences 
with the old relief regime.

latest news 

16 |  mcmahonclarke



• The ‘comparable regulator 
exemption’ – an exemption 
from the need to hold 
an AFS licence for FFSPs 
regulated by comparable 
overseas regulators that 
provide financial services to 
wholesale clients.

• Fast-tracking the licensing 
process for foreign 
companies seeking to 
establish more permanent 
operations in Australia by 
providing an exemption 
for foreign companies 
regulated by comparable 
regulators from the ‘fit and 
proper person’ test when 
applying for an AFS licence 
to provide financial services 
to wholesale clients.

SOME DIFFERENCES WITH 
THE OLD REGIME
The new exemptions have 
some differences with the old 
relief regime, for example:

• Professional investors 
comprise a more limited 
category than wholesale 
clients under the law. 

• FFSPs will be subject to 
lodgement and reporting 
obligations. They will need 
to lodge a notification with 
ASIC which includes certain 
prescribed information.

• Providers will have 
obligations to give 
assistance to ASIC.

MATT MOSES

Special Counsel 
Funds Management

THE HISTORY
For some time (since 2003), 
ASIC provided relief from the 
requirement to hold an AFS 
licence for certain foreign 
FFSPs. 

The relief fell into two streams:

• the so-called ‘sufficient 
equivalence relief, and

• the ‘limited connection’ 
relief.

Under the relief, FFSPs could, 
subject to conditions, conduct 
a financial services business in 
Australia without the need to 
hold an AFS licence.

Going back to early 2019, we 
have reported on various 
developments in this area, 
including a process of 
consultation by ASIC, where 
the regulator was looking at 
repealing the existing relief, 
and introducing a modified 
AFS licensing regime for 
FFSPs. 

A new category of foreign AFS 
licence was finally introduced 
in 2020, but there was a 
two-year transitional period 
commencing on 1 April 2020, 
which was subsequently 
extended to 1 April 2023. After 
1 April 2023, FFSPs would have 
been required to apply for a 
foreign AFS licence (or full AFS 
licence), unless they could rely 
upon alternative relief.

2021 GOVERNMENT REVIEW
The Federal Government then 
put the brakes on the new 
regime, announcing in its 
2021/2022 Budget that it would 
begin to consult on options to 
possibly restore the previous 
relief which had been enjoyed 
by many FFSPs.

DRAFT LEGISLATION 
RELEASE
In late 2021, Federal Treasury 
released draft legislation – 
Treasury Laws Amendment 
(Measures for Consultation) 
Bill 2021: Licensing Exemptions 
for Foreign Financial Service 
Providers.

This draft legislation contains 
the Government’s proposed 
revised position on the 
regulation of FFSPs.

WHAT IS NOW PROPOSED – 
BACK TO THE FUTURE  
(SORT OF)
The Government is proposing 
to introduce three measures:

• The ‘professional investor 
exemption’ – an exemption 
from the need to hold an 
AFS licence for FFSPs which 
provide financial services 
from outside Australia to 
‘professional investors’.

FFSPS WILL BE SUBJECT TO LODGEMENT AND REPORTING 
OBLIGATIONS. THEY WILL NEED TO LODGE A NOTIFICATION WITH 

ASIC WHICH INCLUDES CERTAIN PRESCRIBED INFORMATION.

• Under the comparable 
regulator exemption, an 
FFSP will need to maintain 
sufficient oversight over 
its representatives who 
provide financial services 
in Australia and take 
reasonable steps to ensure 
the representatives comply 
with financial service laws.

NEXT STEPS
We can assist you in 
understanding the proposed 
new requirements for 
FFSPs. Contact our Funds 
Management team.
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The new disciplinary system for financial 
advisers featuring the expanded role of the 
Financial Services Credit Panel (FSCP) and 
ASIC could well mean financial advisers and 
licensees will face more and different types 
of regulatory investigations or administrative 
actions. Are you prepared and ready to respond 
to any regulatory action?

ARE YOU READY
for the new financial 
adviser disciplinary 
system

BACKGROUND
Two of the key 
recommendations yet to be 
implemented from the Hayne 
Banking Royal Commission 
Report were the establishment 
of a single disciplinary body 
for financial advisers, as well 
as compulsory registration for 
advisers providing personal 
advice. This has now been 
achieved with the passing of 
the Financial Sector Reform 
(Hayne Royal Commission 
Response—Better Advice) 
Act. The ‘Better Advice Act’, 
as it is colloquially known, 
commenced on 1 January 
2022, although takes a staged 
approach to registration 
requirements. 

FINANCIAL SERVICES 
CREDIT PANEL
Through the Better Advice 
Act, the FSCP, an existing 
body with limited powers, is 
now the single disciplinary 
body for financial advisers 
with significantly expanded 
jurisdiction.

Broadly, there are two types of 
matters which can be referred 
by ASIC to the FSCP:

1. Restricted civil penalty 
provisions – matters serious 
enough to warrant financial 
penalties, but not serious 
enough to be characterised 
as a criminal offence (eg 
failure to meet education 
and training standards, 
breaches of the code of 
ethics, or failure to be duly 
registered).

2. Specified circumstances 
– matters that constitute 
a contravention of an 
adviser’s obligations 
under the law (eg where 
an adviser has become 
insolvent, being convicted 
of an offence of dishonesty, 
or the FSCP reasonably 
believes the adviser is not 
a fit and proper person to 
give advice).

Previously, ASIC had relatively 
limited options for disciplining 
financial advisers. Its primary 
power was the fairly blunt 
tool of a banning order 
preventing an adviser from 

SELINA NUTLEY

Partner 
Litigation and  
Funds Management

Continued page 19

18 |  mcmahonclarke



providing financial services 
for a period of time. ASIC had 
no real power to discipline 
advisers whose conduct 
was not sufficiently grave to 
warrant a banning order, but 
could benefit from additional 
training or remedial education. 

In contrast, the FSCP has an 
extensive array of powers to 
be utilised at its discretion 
having regard to the nature 
and severity of the action. The 
FSCP is able to—

• issue warnings, reprimands, 
infringement notices and 
directions to undertake 
specific training, 
supervision, counselling or 
reporting

• suspend or cancel an 
adviser’s registration (the 
equivalent of a banning 
order)

• make recommendations 
to ASIC that it apply to the 
Court for the imposition of 
a civil penalty

• accept enforceable 
undertakings as an 
alternative to administrative 
action (previously popular 

with ASIC, but rarely used 
in recent years during the 
‘why not litigate’ era).

Before taking action against 
an adviser, the FSCP is 
required to issue a notice 
informing the adviser of the 
alleged misconduct, the action 
proposed and the adviser’s 
right to request a hearing or 
provide written submissions 
to the Panel.  This in many 
ways mirrors the present ASIC 
process, intended to provide 
advisers with procedural 
fairness.

Further guidance will be 
issued around the FSCP’s 
processes and powers in the 
coming months.

FINANCIAL ADVISER 
REGISTRATIONS
The Better Advice Act also 
introduces an obligation for 
financial advisers providing 
personal advice to be 
registered. The changes 
to registration will occur 
gradually. The first step, 
commencing no later than 

1 January 2023, will require 
licensees to apply to ASIC to 
register their representatives. 
From that same date, it will 
be an offence to provide 
personal financial advice while 
an adviser is unregistered. 
The second stage will require 
advisers to apply directly for 
registration. At the time of 
writing, there is no known 
commencement date for the 
second stage.

LICENSEES AND FINANCIAL 
ADVISERS BEWARE!
The limited range of 
enforcement actions available 
to ASIC has meant regulatory 
action against financial 
advisers has been relatively 
isolated to date. However, 
with a broadened range of 
powers available to both ASIC 
and the FSCP, it is anticipated 
the number and type of 
regulatory investigations or 
administrative actions against 
individual advisers may 
increase substantially. 

For this reason, it is important 
licensees and advisers ensure 
all their representatives are 
complying adequately with 
the law, including training 
obligations and compliance 
programs. Given the relatively 
short timeframes for 
responses and the election of 
hearings (28 days), it is vitally 
important both licensees and 
financial advisers seek advice 
promptly upon receiving 
any correspondence or 
notifications from the FSCP. 

Our Funds Management 
and Litigation teams have 
extensive experience in 
acting for licensees and 
individual advisers in relation 
to regulatory action. Please 
contact us if you require 
assistance at any time.

Continued from page 18
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NO SET-OFF TO UNFAIR 
PREFERENCE CLAIMS
The long-standing debate between liquidators and 
creditors about the ability to set-off debts owed by a 
company in liquidation against an unfair preference claim 
has been settled by a recent Federal Court decision. 

KEY POINTS
• The defence of set-off cannot be used by a defendant 

in unfair preference proceedings.
• However, where the creditor knows of the company’s 

insolvency, it is still a defence if the benefit was 
received by the creditor in good faith and without 
reasonable grounds for suspecting the company was 
insolvent.

Read more about this decision and unfair preference 
claims in a recent article by associate Siobhan Luck. 

CAN A LIQUIDATOR SELL 
PARTNERSHIP ASSETS? 
How and when can a liquidator sell partnership assets 
held by an insolvent manager of a corporate partnership 
to satisfy a claim by a creditor? Here lawyer Sarah 
Sherman discusses a recent Federal Court decision 
providing guidance on this issue.

KEY POINTS
• Where the manager of a corporate partnership incurs 

liabilities on behalf of the partnership, the court will 
consider whether it has done so in its capacity as agent 
or trustee. 

• If the manager is found to have acted as an agent, it 
will have a right of indemnity for those liabilities and 
will therefore have a lien over the partnership assets 
in the event of insolvency. The court is likely to allow 
the partnership assets to be sold by a liquidator to 
discharge those liabilities.

CERTAINTY FOR E-SIGNING AND 
VIRTUAL MEETINGS, FINALLY!
Finally, the ongoing saga around Federal Government 
reforms to facilitate virtual investor meetings and 
electronic execution by companies has come to an end 
with the Senate passing the Corporations Amendments 
(Meetings and Documents) Bill earlier this month. We 
have previously written about the various discussions 
and proposals for change.

The temporary measures introduced to provide certainty 
in COVID times are now permanent making it easier for 
Australian companies to validly execute a document using 
electronic means.

But there’s more work to be done! Deeds signed by 
individuals and execution by statutory and foreign 
corporations still need to be addressed in several 
jurisdictions. We will update you on further developments.
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MCMAHON CLARKE 
BOOSTS LITIGATION 
TEAM 
We are delighted to announce 
Siobhan Luck has been promoted 
to associate in a boost to our 
Litigation team.

This is an important career milestone and recognises 
Siobhan’s continued focus on excellence in client service 
and technical and personal development, as well as her 
contribution to the firm and teamwork.

Siobhan has broad experience in commercial disputes 
and litigation, particularly contract and corporate 
disputes, across a range of industries. You can read more 
about Siobhan’s expertise and experience here.

This step also demonstrates our focus on creating 
opportunities for personal growth andv success and 
investing in people who share our client-centric culture.

Despite the challenges presented by the pandemic in 
recent years, we remain future-focused as we continue to 
build and strengthen our Litigation team which is ideally 
placed to advocate for and help resolve disputes in the 
funds management and real estate industries. 
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