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Working closely with our Funds Management and Real 
Estate teams, our Litigation lawyers are ideally placed to 
advocate for and help resolve disputes in the investment 
funds, real estate, and financial services sectors where 
they unfortunately arise. This means we can help you avoid 
disputes and prevent disputes from escalating.

In this edition of Fundamental, our Litigation team 
share some of their latest insights impacting the funds 
management and real estate sectors, including—

• the obligation for licensees to monitor authorised 
representatives 

• when trustees and responsible entities should seek 
judicial advice 

• marketing off the plan builds

• internal dispute resolution reporting requirements

• ASIC scrutiny of fund advertising

• material changes to off the plan contracts 

• ASIC banning orders and personal conduct.

We also look at the High Court’s stand on asset-based 
lending and unconscionable conduct; a landmark Foreign 
Investment Review Board penalty case; and an update 
on recent and potential changes for the Queensland real 
estate industry.

In this edition, we share an interview with Peter Shear 
and Ben Madsen from Archibald Capital about the 
new corporate collective investment vehicle regime, 
‘opportunistic credit’, and the ‘Big Four Banks’ and credit 
risk.

We hope you enjoy Fundamental and we value your 
feedback.

Best regards,

Langton Clarke
Partner, Funds Management
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LC: As a funds management 
business specialising in 
‘opportunistic credit’ and 
‘special situations’ across 
Australia and New Zealand, 
what are the key themes you 
have seen emerging in recent 
times?

PS and BM: There continues to 
be businesses and developers 
looking for capital that doesn’t 
fit neatly into a debt or equity 
bucket. Australia tends to 
have strongly established and 
deeper markets for traditional 
debt (through banks) or equity.  

Australian investors have 
historically been attracted 
to and understand 
straightforward equity 
investments (in property or 
listed equities) and senior 
debt. Because investors 
do not have as good an 
understanding of hybrid 
funding that is riskier than 
traditional debt but can be 
structured to have downside 
protection, and therefore not 
as risky as full equity, this type 
of funding is not as easy to 
access.  

LC: Where do you see the 
opportunities in the current 
property market?

PS and BM: There will 
continue to be opportunities 
for quality developments 
aimed at downsizers and 
affluent purchasers who are 
not heavily reliant on gearing 
for purchases. At the same 
time, some developers have 
projects that are less likely to 
be economic as input prices 
have increased significantly. 
These projects will need 
to be reset for new market 
conditions. 

A larger theme that will play 
through the market is the 
stress with the underlying 
builders. An increased 
focus will be on the builder 
contractor for each project, 
understanding the other 
projects they are currently 
constructing, and whether 
they have contagion risk from 
late delivery or cost blowouts, 
which have been amplified 
by the rapid increase in 
construction costs.

LC: In your experience with 
the Big Four Banks, is there 
a narrowing of the credit risk 
they will take on?

PS and BM: The Big Four 
Banks have been progressively 
narrowing their credit risk 
for over a decade now. They 
have been more focused on 
key client relationships and 
certain sectors of the market. 
While they will always have a 
focus on property finance as 
a key part of the Australian 
economy, some have pulled 
back significantly in providing 
construction finance. This has 
created opportunities to ‘fill 
the gap’ which in turn has 
given rise to a broad range 
of alternate lenders with 
increasing presence in the 
market which has served them 
well. Given the downside risks 
in the economy now it’s hard 
to see this trend reversing 
anytime soon as they will 
increasingly focus on credit 
quality through the cycle.

CONVERSATION
WITH PETER SHEAR AND BEN MADSEN

Archibald Capital

Funds management partner Langton Clarke chats with Archibald 
Capital managing partners Peter Shear and Ben Madsen about 
the new corporate collective investment vehicle (CCIV) regime, 
‘opportunistic credit’, the ‘Big Four Banks’ and credit risk, and 
insights from their international property fund experience.
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LC: The new CCIV regime 
commences on 1 July 2022, 
with the key driver being 
aligning Australian investment 
products with those offered 
in other jurisdictions. Have 
you experienced or seen 
reluctance or confusion on 
the part of foreign investors 
(or distributors or advisers) 
with respect to Australia’s trust 
structure? Are you expecting 
much uptake of the CCIV 
regime for firms raising funds 
from foreign investors? What 
are some of the benefits of the 
new structure, as you see it?

PS and BM: One of the issues 
attracting investments from 
foreign limited partnerships 
is the managed investment 
trust concept is not familiar to 
them. It helps if we can make 
something ‘look and feel’ what 
they are used to. The new 
structure goes some way to 
meeting that objective which 
is definitely a positive.  

Property fund managers are 
likely to be the early adopters 
of the structure and as it 
becomes better understood 
it will become commonplace 
for firms raising funds from 
foreign investors. However, it 
will take some time for people 
to become comfortable with 
the structure.

We also believe there will be 
advantages in streamlining 
dealings with large financial 
institutions providing working 
capital or leverage into a 
structure. It will simplify 
the onboarding process 
and therefore speed up the 
establishment of each fund.  

LC: Peter, you are currently  
a non-executive director of 
a US-based property fund 
manager. Can you share 
any insights from your 
international experience?

PS: The size and scale of the 
US market creates a totally 
different market dynamic. 
Each subsector in the US 
market is significant and 
attracts specialist players, be 
they equity sponsors, debt 
financiers, developers, etc. 
The result is a much more 
competitive and efficient 
market. The reverse is true in 
Australia which is relatively 
uncompetitive for alternate 
lenders compared to the US 
market. That said, there are 
less players looking to enter 
the Australian market given 
its small size than would 
otherwise be the case making 
it very attractive for existing 
participants. 
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ASIC has released a handbook to assist AFS 
licensees in complying with the internal dispute 
resolution (IDR) reporting requirements. Partner 
Selina Nutley highlights the key takeaways.

Background
Since the commencement 
of ASIC Regulatory Guide 271 
Internal dispute resolution 
(RG 271) on 5 October 2021, 
AFSL holders providing 
services to retail clients 
have been required to have 
an effective system for 
recording information about 
all complaints received from 
consumers. You can read our 
latest article about RG 271 
here.

RG 271 also introduced an 
obligation to report IDR data 
to ASIC every six months, 
covering the periods 1 January 
to 30 June and 1 July to 
31 December. This process 
is initially being trialled by 
11 large AFSL holders and 
superannuation trustees and 
will extend to all licensees 
providing services to retail 
clients from 31 August 2023, for 
the reporting period 1 January 
to 30 June 2023. 

ASIC guidance
ASIC has recently released its 
IDR data reporting handbook 
which is intended to provide 
guidance on how and what 
IDR data is to be reported. The 
key takeaways are as follows:

• IDR data must be lodged 
via the ASIC Regulatory 
Portal by the end of the 
following calendar month 
of each reporting period  
(eg by 31 January and 
31 July in each year). ASIC 
has provided licensees with 
an additional month for the 
first lodgement in August 
2023.

• Organisations holding 
multiple licences can 
submit consolidated 
reports.

• The handbook contains 
practical guidance detailing 
how to collate, format and 
submit the required data. 
The submitted IDR data will 
pass through two stages 
of validation to ensure 
it accords with the data 
requirements, such as the 
use of CSV files and a single 
row of data for each IDR 
complaint.

• The report must include 
specified data for each 
complaint made during 
the reporting period or 
not closed as at the start 
of the reporting period. If 
a complaint is included 
in multiple reports or is 
reopened, the same unique 
data identifier must be 
used.

• The handbook contains a 
data dictionary setting out 
the information which must 
be provided, including:
 - identifying details of the 

complainant, including 
name, gender, age and 
postcode

 - complaint status
 - the date and complaint 

channel through which 
it was received (eg 
phone, social media, 
web chat)

 - product or service 
subject of the complaint 
and the issue raised

 - the outcome of the 
complaint and number 
of days taken to resolve 
it

 - the amount of any 
monetary remedy 
provided.

• The handbook also contains 
an IDR data glossary with 
instructions on how to 
classify the product or 
service the complaint is 
about, the issue raised in 
the complaint, and the 
complaint outcome.  

SELINA NUTLEY

Partner 
Litigation and  
Funds Management

Can ASIC publish the data 
it receives?
ASIC is permitted to publish 
the data provided, including 
firm-specific data, and has 
said it will commence doing 
so once all licensees have 
commenced reporting. It is 
not yet known how much data 
will be published, and in what 
circumstances ASIC will name 
individual licensees. ASIC 
has said it will consult on its 
approach to publishing data in 
the coming months.

Contact our team for more 
details about the IDR data 
reporting requirements.

INTERNAL DISPUTE 
RESOLUTION 
REPORTING
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SPECIAL FEATURE—LITIGATION

Licensees should heed some important lessons about the obligation 
to monitor authorised representatives (ARs) following a recent 
Federal Court decision where RI Advice Group (RI Advice) was 
ordered to pay a $6 million penalty for failing to adequately 
supervise the conduct of one of its ARs. 

The decision

The Court said RI Advice 
breached the Corporations Act 
by failing to have adequate 
policies or processes to ensure 
advisers operating under 
its licence were providing 
appropriate advice and 
acting in the best interests 
of their clients. RI Advice was 
also found to have breached 
the Act by failing to do all 
things necessary to ensure 
the efficient, honest, and fair 
provision of financial services 
under its AFSL. You can read 
more about this case in our 
recent article.

Lessons for licensees

The Court highlighted the 
need for licensees to—

• take steps to ensure ARs are 
competent

• monitor and supervise 
ARs, including in relation 
to advice processes, advice 
quality, and conflicts of 
interest

• ensure compliance 
concerns are escalated.

In imposing the $6 million 
penalty, the Court said 
although RI Advice’s conduct 
was not deliberate and it had 
paid compensation to the 
affected clients in the realm 
of $6.4 million, the breaches 
of the law by the AR were 
serious and sustained, and the 
monitoring flaws should have 
been apparent to RI Advice.

Next steps?

The decision provides insight 
into financial services laws 
and what does, or in this case, 
what does not, amount to 
reasonable steps by licensees 
to ensure ARs comply with 
those laws.

Contact our team if you need 
more information about these 
obligations and what you 
should do to ensure ARs are 
competent and adequately 
monitored.

RI Advice also fails to 
manage cybersecurity risk 

The Federal Court also 
said RI Advice failed to act 
efficiently and fairly and failed 
to have in place adequate 
risk management systems 
for managing cybersecurity. 
Read our recent Alert 
which explains why AFS 
licensees should have robust 
cybersecurity procedures 
in place to ensure their 
obligations as a licensee are 
met, and their business is not 
jeopardised.   

LESSONS FOR LICENSEES
Monitoring authorised representatives

SIOBHAN LUCK

Associate 
Litigation
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BACKGROUND
In our March 2022 Alert we provided an overview of ASIC’s 
latest surveillance program into the marketing of managed 
funds. ASIC had said this program will focus on the use of 
performance and risk representations in promotional material. 
Their previous project had focused on whether marketing was 
‘true to label’ in terms of product description and redemption 
features.

ASIC’S NEW PROGRAM
We have started to see ASIC taking its first steps under this 
new programme. We have been working with clients who 
have received notices concerning advertised rates (notably 
the use of ‘up to’ figures for returns), the prominence and 
content of disclaimers, as well as design features, such as the 
size and style of text. In keeping with ASIC’s expectation that 
fund managers must be responsive and quick acting, the 
timeframe for response to these notices is usually fairly short.

As ASIC has indicated its new programme will also take in 
funds dealing with ‘potentially unsophisticated wholesale 
investors’, such as retirees, we expect a greater diversity and 
number of funds will come under scrutiny.  

Deficiencies in advertising can lead to claims from investors, 
regulatory action, AFCA complaints, and the imposition 
of licence restrictions. We expect ASIC will, in due course, 
release information concerning the action taken under this 
programme. We have seen increasing media interest in ASIC’s 
investigations, resulting in the release and publication of 
communications between ASIC and fund managers pursuant 
to the Freedom of Information laws.  

WHAT SHOULD YOU DO IF YOU HEAR FROM ASIC?
If you have received any form of communication from ASIC, 
it is important you act promptly, including seeking advice 
and considering pausing the advertisements in question. Our 
Funds Management team can assist with a proactive audit of 
your advertising material, or help you respond to any notices 
or correspondence received from ASIC.

ADVERTISING 
Funds face more 
ASIC scrutiny

NEED TO KNOW
• Act promptly if you 

receive any form of 
communication from  
ASIC about your 
advertising.

• Reach out for help 
responding to notices 
or correspondence 
from ASIC. 

• Consider pausing the 
advertisements in 
question. 

• Ask our team about a 
proactive audit of your 
advertising material. 

SELINA NUTLEY

Partner 
Litigation and  
Funds Management
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SPECIAL FEATURE—LITIGATION

KEY TAKEAWAYS
• Promotional material 

should not include images 
or features which the 
developer knows cannot be 
achieved.

• The use of phrases such 
as ‘artist’s impression’ 
and ‘indicative only’ or 
disclaimers in the material 
will not always be sufficient 
to protect from liability for 
misleading and deceptive 
conduct.

FACTS
The buyers entered into an off 
the plan contract of sale for a 
luxury apartment to be built in 
Melbourne.

Before entering into the 
contract, the buyers were 
shown several promotional 
materials, viewed a display 
suite with a scale model of the 
building, and viewed various 
artist’s impressions of the 
completed building. 

The photos showed the 
apartment would have a 
seamless transition between 
the indoor and outdoor spaces, 
with uninterrupted views.  This 
was the key attraction for the 
buyers.

Based on the promotional 
material, the buyers entered 
into a contract of sale for $9.58 
million. 

Unfortunately, the apartment 
could not be built as 
depicted due to structural 
requirements.  While the 
architects had told the 
developers before the contract 
of sale was entered, they did 
not advise the buyers. When 
the buyers discovered the 
apartment could not be built 
with this feature, they sought 
to terminate the contract.  
The developer resisted the 
termination. 

The Court had to consider 
whether the promotional 
material was misleading, and 
what level of reliance the 
buyers could have reasonably 
placed on it given it contained 
a disclaimer and used phrases 
such as ‘artist’s impression’ 
and ‘indicative only’.  

A key question for the Court 
was whether the buyers would 
have entered into the contract 
to purchase the apartment 
had they not believed it could 
be constructed in line with the 
images they were shown. 

WHAT DID WE LEARN?
Ultimately, the Court found in 
favour of the buyers, including:

• The representations in the 
promotional material were 
misleading and deceptive 
in circumstances where 
the developer knew the 
apartment could never look 
like the photos. 

• The buyers relied on those 
representations.  The 
developer’s disclaimer 
was insufficient to save it 
from having engaged in 
misleading and deceptive 
conduct where the 
disclaimer was hidden 
in the brochure without 
any prominence in the 
marketing material. 

• The real estate agent who 
brokered the sale did not 
engage in misleading and 
deceptive conduct as he 
was not aware of the advice 
from the architects. 

The developer has appealed 
the decision.   

Contact our lawyers to ensure 
your marketing materials are 
not misleading and deceptive 
or for more information.

A recent Federal Court case 
highlights the importance of 
ensuring marketing material for 
off the plan builds is accurate to 
avoid misleading and deceptive 
conduct. Associate Siobhan Luck 
explores the key learnings for 
developers.

SIOBHAN LUCK

Associate 
Litigation

Marketing off 
the plan builds

10 |  mcmahonclarke



• providing financial services
• engaging in credit activity
• controlling an entity that 

engages in credit activities 
or carries on a financial 
services business, and

• performing any function 
related to the provision of 
credit or financial services.

Babbage was also 
automatically disqualified 
from managing corporations 
for a period of five years by 
virtue of his fraud conviction.

Message for the 
financial services 
industry
ASIC’s actions send a clear 
message to the industry it 
will consider conduct in both 
the professional and personal 
spheres when determining 
whether a banning order is 

ASIC BANNING 
ORDERS 
and personal conduct
ASIC has broad powers to 
sanction those involved in 
the financial services industry 
for contravening their legal 
obligations. Those powers 
include imposing criminal 
and civil sanctions, as well 
as issuing banning orders 
prohibiting a person from 
carrying out a range of 
activities, such as providing 
financial services or being 
involved in any financial 
services business in any 
capacity. In assessing whether 
to pursue a banning order, 
ASIC will consider factors such 
as the nature and seriousness 
of the suspected misconduct, 
including any evidence of 
dishonesty.

While most banning orders 
stem from conduct during a 
person’s professional duties, a 
recent ban issued by ASIC is a 
good reminder it can pursue 
banning orders arising from 
private conduct unrelated 
to the provision of financial 
services. Here, partner Selina 
Nutley explains an important 
message for the financial 
services industry.

Private conduct
Mark Babbage was a financial 
adviser and had been an 
authorised representative and 
credit representative of various 
entities from 2013. Babbage 
travelled from Melbourne to 
the Northern Territory at a 
time Victoria was subject to 
travel restrictions. He then 
breached the mandated 
isolation requirements and 
falsely obtained a Northern 
Territory driver’s licence, 
tenancy agreement and 
bank account, before flying to 
Perth to watch the AFL grand 
final and celebrate with the 
victorious Melbourne Demons 
in their locker room. 

Babbage was subsequently 
charged and plead guilty to 
breaching Western Australia’s 
COVID-19 travel laws and fraud 
arising from the falsification of 
documents. He was sentenced 
to 10 months in prison, but 
served only three months after 
the balance was suspended. 
He also plead guilty to 
dishonesty related offences 
in the Northern Territory, for 
which he was sentenced to a 
six-month suspended jail term.

What did ASIC have to 
say?
Babbage’s conduct and 
convictions came to ASIC’s 
attention, who concluded 
he lacked the honesty and 
integrity to participate in the 
financial services and credit 
industries. ASIC banned 
Babbage for a period of 10 
years from:

SELINA NUTLEY

Partner 
Litigation and  
Funds Management

warranted. Given the ‘fit and 
proper test’ is a central tenet of 
the financial services industry, 
it seems likely conduct of 
this sort may pose difficulties 
with persons re-entering the 
industry after the expiration of 
a banning order, or obtaining 
an AFSL in the future.

In assessing whether to pursue 
a banning order, ASIC will 
consider factors such as the 
nature and seriousness of the 
suspected misconduct, including 
any evidence of dishonesty.
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SPECIAL FEATURE—LITIGATION

When should 
trustees seek 

judicial advice?
Under the various states’ legislation, trustees and 
responsible entities (REs) can apply to the court 

for advice or directions about the management or 
administration of a trust or registered scheme,  
including any exercise of power or discretion.  
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The advice, if followed, has 
the benefit of protecting 
the trustee or RE from 
claims of breach of trust and 
entitles them to rely on their 
indemnification from the 
assets of the trust associated 
with following the advice.

The ability to seek judicial 
advice is a valuable protective 
mechanism which should 
be considered as part of 
a trustee’s risk mitigation 
strategy in any decision, 
particularly if the action is 
significant or potentially 
contentious. Here, Siobhan 
Luck and Sarah Sherman 
explain.

KEY TAKEAWAYS
1. Judicial advice is 

an important risk 
management tool for 
trustees and REs. 

2. It can provide protection 
to trustees and REs from 
claims of breach of trust 
where there is some 
uncertainty as to whether a 
particular course of action 
should be taken. 

3. It provides certainty as 
to the ability for legal 
costs of commencing or 
defending proceedings to 
be indemnified from trust 
assets. 

WHEN TO SEEK JUDICIAL 
ADVICE?
Common circumstances 
where a trustee may elect to 
seek judicial advice include 
where the trustee— 

• intends to either 
commence or defend legal 
proceedings

• wishes to amend the trust 
instrument (such as a trust 
deed or constitution), but is 
unsure as to whether such 
amendments are within its 
power

• is uncertain as to the 
correct interpretation of the 
trust instrument

• is making a decision 
which it believes has the 
potential to give rise to a 
dispute between it and the 
beneficiaries of the trust.

BENEFITS OF JUDICIAL 
ADVICE
Judicial advice can be 
beneficial to both the trustee 
and the beneficiaries of the 
trust. 

Where a trustee acts in 
accordance with a direction 
obtained from the court, it is 
taken to have discharged its 
duty as trustee and not be 
liable for breach of trust in 
relation to that action. 

This is very significant for 
trustees seeking judicial 
advice regarding commencing 
or defending litigation, as 
following the judicial advice 
will ensure the trustee’s costs 
are indemnified from the 
trust’s assets. The High Court 
has previously indicated 
trustees should seek judicial 
advice before taking any steps 
in proceedings, although it is 
not compulsory in order to be 

indemnified from the assets of 
the trust. 

The trustee seeking judicial 
advice also serves to protect 
beneficiaries by ensuring the 
trustee is acting in their best 
interests, properly incurring 
costs, and without breaching 
their duties as trustee 
(whether knowingly or not).

HOW TO SEEK JUDICIAL 
ADVICE
Each state Supreme Court has 
slightly different processes 
for obtaining judicial advice. 
In theory, the process is 
supposed to be a cheap 
and simple mechanism 
for determining questions 
relating to the trust.

To obtain judicial advice, an 
application is made to the 
court alongside a statement 
of facts, and in some states, 
written advice from counsel 
(which remains confidential 
and subject to privilege). Often 
the trustee is the only party to 
the application (especially in 
non-litigious matters). 

There is an onerous obligation 
on the trustee to make full 
disclosure to the court. In 
addition, the court may also 
defer a decision until all parties 
affected by the proposed 
advice have been given notice 
of the application and an 
opportunity to be heard in 
opposition. This can extend the 
timeframe for obtaining the 
judicial advice.

SIOBHAN LUCK

Associate 
Litigation

SARAH SHERMAN

Lawyer 
Litigation

The ability to seek judicial advice is a valuable 
protective mechanism which should be considered 
as part of a trustee’s risk mitigation strategy in any 

decision, particularly if the action is significant or 
potentially contentious.

Whether it is worthwhile 
depends on the nature of the 
decision, and the risk to which 
the trustee is exposed.

Our team can explain how 
and when a trustee or RE 
should seek judicial advice and 
answer your queries.
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SPECIAL FEATURE—REAL ESTATE

A recent case sends a warning to developers that variances of less than 
5 percent in area of off the plan lots can be a material prejudice.  

DEVELOPERS 
BEWARE 
material changes to 
off the plan contracts 

When entering off the plan 
contracts, it is commonly 
accepted by developers and 
buyers that a variation of 5 
percent or less in area does not 
materially affect the lot sold. 
However, the recent Victorian 
Supreme Court decision in 
Burger v Longboat Holdings 
Group2 Pty Ltd (Burger) 
challenges this concept with 
the Court finding a reduction 
in size allowed the buyers to 
terminate their contract. You 
can read more about this case 
in our recent article here.  

In this article, special counsel 
Brooke Bostock and lawyer 
Sarah Sherman explain what 
this case means for the future 
of the 5 percent tolerance 
clause in off the plan contracts. 

WHAT DOES IT MEAN?
It is unlikely we will see an 
end to tolerance clauses in off 
the plan contracts. However, 
the Burger case serves as 
a warning to developers of 
the consequences of failing 
to consider the practical 
impacts on buyers by reducing 
the size of a lot or making 
other changes to plans and 

specifications after contracts 
have been entered into. 

Developers should be aware 
the long-accepted 5 percent 
tolerance may not always 
be a sufficient marker for 
assessing material change 
and the courts will consider 
whether changes are material 
on a case-by-case basis and, 
in addition to other factors, 
will have regard to the 
useability and utility of the 
affected property. In Burger, 
the variance was less than 
5 percent, but it was to the 
master bedroom and it had 
the effect of reducing natural 
light and made the movement 
of furniture more difficult. The 
contract condition allowing 
for 5 percent variances did not 
help the developer in this case.

Well drafted clauses to address 
changes to disclosure material, 
plans and specifications 
during the construction 
process may go some way 
to narrowing the ability of 
buyers to terminate. The risk 
of contract rescissions may 
not be able to be eliminated 
completely, but can be 
minimised by—

• ensuring proposed plans 
and specifications are as 
final as possible before 
going to market

• keeping changes to a 
minimum

• ensuring compliance with 
any statutory or contractual 
timeframes relating to 
giving further disclosure 
and/or amended plans to 
buyers

• notifying buyers of changes 
early on to manage the 
possible impact of those 
changes, including impact 
on pre-sale numbers 
and possible breaches 
of development funding 
conditions.

Legal advice should always be 
obtained to manage risk when 
considering any potential 
variations to off the plan lots. 

For buyers, it is important 
to carefully review any 
changes as soon as you 
receive notification from 
the developer and seek 
legal advice if you have any 
concerns or if you want to 
investigate rights to rescind 
your contract.

BROOKE BOSTOCK

Special Counsel 
Real Estate

SARAH SHERMAN

Lawyer 
Litigation
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Misleading and deceptive 
conduct claim
Successfully defending claims 
of misleading and deceptive 
conduct in an explanatory 
memorandum sent to 
investors during a hostile 
managed investment scheme 
takeover.

AFSL dispute
Obtaining orders from the 
Administrative Appeals 
Tribunal overturning ASIC’s 
decision to cancel a large fund 
manager’s AFSL.

Fund advertising and 
marketing
Carrying out audits of 
advertising and marketing 
material, and assisting 
with responding to 
communications from ASIC 
alleging deficiencies in 
material.

Financial advice dispute
Successfully defending an 
individual and a corporate 
authorised representative in 
District Court proceedings for 
negligence and misleading or 
deceptive conduct in respect 
of financial advice provided to 
investors.

AFCA claims
Acting for a licensee 
challenging the jurisdiction of 
AFCA to investigate multiple 
complaints stemming from 
the conduct of related 
parties of an authorised 
representative.

ASIC investigations and 
notices
Acting for corporate 
entities and individuals, 
including AFSL holders, 
authorised representatives 
and employees, in relation 
to ASIC investigations and 
notices seeking provision of 
information or attendance at 
examinations with ASIC.

Appealing ASIC decision
Successfully appealing ASIC’s 
decision to permanently ban 
our client and cancel the AFSL 
of the associated entity in 
the Administrative Appeals 
Tribunal.

Construction dispute
Successfully acting for 
the tenant of an industrial 
property in relation to delays 
for the completion of electrical 
works.

Agribusiness MIS winding 
up
Obtaining novel orders to  
wind up a number of  
inter-related agribusiness 
managed investment schemes 
on behalf of a fund manager.

Land valuation appeals
Acting for a retail shopping 
centre owner to appeal three 
consecutive land valuations.

Real estate contract 
dispute 
Acting for a responsible 
entity of a property fund in 
multiple Federal and Supreme 
Court proceedings about the 
acquisition and refurbishment 
of two commercial office, retail 
and hotel premises.

Landlord/tenant disputes 
Acting for landlords of 
commercial, office and 
retail premises to recover 
rent arrears and advise on 
lease disputes involving 
breaches, misleading and 
deceptive conduct, tenant 
insolvency and market rent 
determinations.

Mining contractor dispute
Successfully resolving Federal 
Court proceedings for alleged 
breaches of employment 
contracts, directors’ duties, 
misuse of confidential 
information, and conspiracy, 
including settlement of an 
urgent injunction application.

Some examples of 
our Litigation work

We provide strategic risk 
management, dispute resolution and 
litigation advice. 

We work closely with our Funds 
Management and Real Estate 
teams which means we are ideally 
placed to advocate for, and help 
resolve, disputes in those industries. 
We also provide commercial dispute 
resolution advice and conduct 
litigation for the business community 
generally, and for the clients of 
other specialist lawyers and business 
advisers.  Here are some examples of 
our work…
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The rule that foreign persons wishing to acquire 
property in Australia require Foreign Investment 
Review Board (FIRB) approval is now well 
established. Where foreign investors failed to comply 
with this rule, the Treasurer only imposed disposal 
orders requiring the foreign person to divest the 
property. Although the Foreign Acquisitions and 
Takeovers Act (Act) also prescribes the maximum 
penalty available for contravening foreign 
investment rules, the Treasurer has never imposed 
those penalties. 

This will no longer be the position, following a 
landmark Federal Court case where penalty orders 
were awarded against a foreign investor for failing 
to obtain prior FIRB approval. 

Landmark FIRB penalty case

HELEN WU

Senior Associate 
Real Estate

FOREIGN 
INVESTORS BEWARE—
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BACKGROUND
Between July 2016 and 
February 2018, Mr Vijay 
Balasubramaniyan purchased 
four properties in Victoria. At 
the time of the acquisitions, 
Mr Balasubramaniyan was 
a temporary resident and 
therefore classified as a foreign 
investor for the purposes of the 
Act. Mr Balasubramaniyan was 
required to notify the Treasurer 
through FIRB and obtain 
the Treasurer’s authorisation 
before acquiring the 
properties. The number and 
type of properties to be owned 
by Mr Balasubramaniyan 
were also restricted under 
the Act. However, Mr 
Balasubramaniyan failed to 
comply with both rules.

In July 2020, the Australian Tax 
Office (ATO) filed proceedings 
against Mr Balasubramaniyan 
for non-compliance with the 
foreign investment rules.

DECISION
In April 2022, the Federal Court 
issued Mr Balasubramaniyan 
with a civil penalty of $250,000. 

Previously under the Act, the 
penalty for non-compliance 
was the greater of capital 
gain on the property or 10 
percent of the property value. 
In January 2021, the penalty 
was significantly increased to 
25 percent. 

Justice Beach adopted 
the increased penalty 
provision and considered 
the higher penalty would 
erase any capital gain Mr 
Balasubramaniyan would 
receive when he disposed of 
the properties in question. 

KEY TAKEAWAYS
• This case sends a strong 

warning to all foreign 
investors that the ATO now 
has a precedent case to 
aid its pursuit of foreign 
investors who do not have 
appropriate FIRB clearance 
for investing in Australian 
property and business.

• The consequence for failing 
to comply with the foreign 
investment rules may now 
include significant civil 
penalties. 

• All foreign persons or 
entities with a foreign 
interest looking to invest 
in Australian property 
and business should pay 
extra attention to the FIRB 
rules that may apply as 
non-compliance will likely 
attract large fines.

THE CONSEQUENCE FOR 
FAILING TO COMPLY WITH THE 
FOREIGN INVESTMENT RULES 

MAY NOW INCLUDE SIGNIFICANT 
CIVIL PENALTIES. 
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The High Court of Australia has recently taken a stand on  
asset-based lending and unconscionable conduct, which has 
important lessons for lenders. In Stubbings v Jams 2, the High 
Court set aside an asset-based loan, mortgage and guarantee 
due to the lender’s unconscionable conduct. For details of 
the case and an explanation of asset-based lending and 

unconscionable conduct, read our recent article here. 

Lessons for lenders – what do you need to know?

• Asset-based financing is an important commercial option in today’s 
market.  

• There is no one ‘type’ of asset-based loan product, and while  
asset-based lending is not in itself unconscionable, lenders must follow 
diligent lending procedures in all financing transactions. The High Court 
confirmed the need to closely consider the facts and circumstances of 
each case when deciding whether a party engaged in unconscionable 
conduct.   

• Lenders must conduct due diligence prior to lending to all borrowers; 
collecting independent advice certificates is not guaranteed protection 
from unconscionable conduct claims if the borrower’s capacity and 
vulnerability is brought into question.  

• Lenders should review their lending practices to ensure they understand 
the borrower’s purpose for funding, financial capacity, repayment 
position and planned exit strategy. 

JADE PAIDEL

Lawyer 
Funds Management

HIGH COURT 
TAKES A STAND ON 
UNCONSCIONABLE 
CONDUCT 

We can help
Contact us to understand more about this 
High Court decision, asset-based lending 
and unconscionable conduct. We can assist 
with establishing loan approval processes 
to reduce the risk of loans being overturned 
on the grounds of unconscionability.
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Here is a short update from Matt Dolan, 
Real Estate lawyer, on some recent and 
potential changes for the Queensland real 
estate industry.

REAL ESTATE  
Latest News

MATT DOLAN

Lawyer 
Real Estate

Electronic signing policies
As we’ve written about 
previously, during the midst 
of the pandemic in 2020, the 
Queensland Government 
introduced temporary 
measures to assist with 
the electronic execution of 
documents. Those temporary 
laws expired on 30 April 2022 
and have been replaced by 
new permanent laws.

More importantly, particularly 
for signing deeds, the Property 
Law Act (Qld) has been 
amended to dispense with 
the requirement for a deed 
to be prepared and signed 
in physical form and for a 
deed to be ‘sealed’. The new 
laws provide that a deed can 
now be prepared and signed 
electronically by using an 
‘accepted method’.

Residential Tenancies  
and Rooming 
Accommodation Act
Changes to the Residential 
Tenancies and Rooming 
Accommodation Act in 
Queensland have been 
implemented to improve 
safety, security and certainty 
for the Queensland rental 
market and aim to strike the 
right balance between renters 
and rental property owner 
interests.

There are critical changes 
to both the tenant’s and 
landlord’s rights to end a 
tenancy, along with the 
introduction of minimum 
housing standards, which will 
apply to new tenancies from 
September 2023. 

eConveyancing mandate
The Queensland Department 
of Resources has released 
a consultation paper 
regarding compulsory use 
of the Electronic Lodgement 
Network (ELN) for certain 
classes of conveyancing 
documents, for example, a 
transfer of real property via 
PEXA.

If the regulation is passed, 
the use of an ELN (eg PEXA), 
for documents currently 
capable of lodgement via 
eConveyancing, will become 
mandatory. If Queensland 
adopts the proposed 
regulations, these are 
anticipated to take effect in 
early 2023.

Since 2016, New South Wales, 
Victoria, South Australia and 
Western Australia have all 
implemented compulsory 
eConveyancing for certain 
land title transaction types. It 
would be a step forward for 
Queensland to introduce a 
mandate on eConveyancing 
transactions. 

What happens next?
If you need further information 
about these changes, please 
contact a member of our Real 
Estate team. 
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MEET OUR NEW TEAM MEMBERS
Please join us in welcoming our new team members. 
Grant Schulz is a senior lawyer specialising in banking 
and finance with an extensive background, including 
international transactions. Grant’s skills and experience 
span all areas of banking and finance, including asset 
finance and leasing, real estate finance, project finance, 
cross border and particularly complex transactions.  Sarah 
Salesse has joined our Real Estate team focusing on real 
estate and construction matters, including commercial 
and retail leasing, acquisitions and disposals, and 
construction contracts.

CONGRATULATING OUR 2022 BEST 
LAWYERS!
We’re delighted to announce that Best Lawyers in 
Australia (2023 edition) has named Funds Management 
partner Sean McMahon as ‘Lawyer of the Year’ and 
Litigation associate Siobhan Luck as ‘One to Watch’, and 
recognised six McMahon Clarke legal practitioners as 
Australia’s ‘Best Lawyers’.

We congratulate six of our lawyers who were named ‘Best 
Lawyer’ in their area of specialty:

• Langton Clarke – Corporate
• Emma Donaghue – Banking and Finance
• Kristy Dorney – Real Property
• Mark Lyons – Real Property
• Kristy McCluskey – Corporate
• Sean McMahon – Funds Management and Investment 

Funds 

This is fantastic recognition for our lawyers and recognises 
our key industry area leading expertise and exceptional 
service. We are thrilled Siobhan Luck is hailed as ‘one to 
watch’ which is testament to Siobhan’s commitment to 
delivering optimal outcomes for our clients in litigation 
matters. Our lawyers are honoured to receive this 
recognition from their peers for their dedication and 
talent.

MARK LYONS NAMED LEADING 
LAWYER IN DOYLE’S GUIDE
We’re delighted to congratulate partner Mark Lyons 
once again on being named a Leading Property & Real 
Estate Lawyer and a Leading Leasing Lawyer in Doyle’s 
Guide.  Mark leads our Real Estate team where he focuses 
on major transactions in all property sectors, acting for 
developers of commercial and residential strata title 
developments, and leasing for all property sectors. You 
can read more here.  

GRANT SCHULZ

Senior Associate 
Funds Management

SARAH SALESSE 

Lawyer 
Real Estate

COMPLIANCE COMMITTEE FORUM 
– LATEST WEBINAR
We recently hosted the Compliance Committee Forum 
webinar where partners Elliott Stumm and Selina Nutley 
took a close look at current and emerging AFS compliance 
issues and essential tips for dealing with AFCA complaints. 
Also, Ryan Neary, Head of Financial and Professional Lines 
at GSA Insurance explored market trends and the appetite 
for coverage of financial services amongst underwriters. 
Contact us if you need to know more.

SUPPORTING LAWRIGHT QLD 
LEGAL WALK  2022
The McMahon Clarke team recently stepped out in their 
best walking shoes and joined 900 members of the legal 
community across the state in the 2022 LawRight QLD 
Legal Walk.  

Thank you to all our supporters for their generous 
donations which helped raise a total of $130,000 to help 
LawRight continue their work supporting access to justice 
for disadvantaged people.   

Our team placed in the top 10 on the fundraising leader 
board, and we look forward to continuing to support this 
worthy cause.
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