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This edition of Fundamental includes a special 
Banking & Finance feature where we kick off  
with a conversation with BC Investment Group 
CEO David Hinde then take a close look at—

• the regulation of debt funds

• warning signs for lenders and borrowers in 
uncertain times

• practical tips for a secured party – a Personal 
Property Securities Act refresher 

• an important lesson for borrowers

• the importance of properly documenting the 
relationship between parties that exchange 
funds.

We then turn our focus to the real estate industry 
and highlight a widening of the NSW duty net 
and these latest developments in Queensland—

• the proposed new seller disclosure regime 

• the new REIQ standard commercial contracts 

• land tax liability changes.

We hope you enjoy the latest edition of 
Fundamental.

Best regards,

Langton Clarke
Partner, Funds Management
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ED: BC Invest recently 
established a retail credit fund 
in Australia. What lessons did 
you learn from the process? 

DH: BC Invest has managed 
a wholesale credit fund, 
BC Credit Fund, for the 
last five years which has 
performed very well and 
attracted significant 
institutional monies. In 2021, 
to complement the wholesale 
fund, we launched our first 
retail credit fund, the BC Invest 
Australian Credit Fund.

For us there were a few 
‘lessons learnt’ in establishing 
a retail fund.

Firstly, our track record in 
managing a wholesale fund 
didn’t necessarily translate to 
the retail space. To counter 
this lack of retail fund track 
record we chose to use an 
independent responsible 
entity which provided 
researchers and asset 
consultants effective third-
party endorsement of our 
process and procedures.

CONVERSATION
WITH DAVID HINDE

CEO, BC Investment Group

Funds Management partner Emma Donaghue chats with 
David Hinde, BC Investment Group (BC Invest) Chief 
Executive Officer, about lessons learnt from establishing a 
retail credit fund; how overseas trends are impacting the 
Australian debt markets; and the dos and don’ts associated 
with establishing warehouse loan facilities.

BC Invest is a leading non-bank financial institution (NBFI) 
offering personal and financial services of which its lending 
products are underpinned by capital provided by a series of 
global investment banks and institutional credit investors.  
The company is owned by a group of institutional 
shareholders, including a Hong Kong-listed conglomerate, 
one of the world’s largest private equity groups, and one of 
Australia’s leading credit managers.
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We were well assisted by 
the Funds Management 
team at McMahon Clarke 
in understanding fund 
structuring, PDS drafting, 
preparation of all material 
contracts, specific compliance 
procedures, and dealing 
with the external service 
providers. We leaned heavily 
on McMahon Clarke for their 
relevant industry knowledge 
and expertise rather than 
having to start from scratch.

The key messages are—

• be patient, your track 
record doesn’t translate 
automatically

• it is an expensive exercise
• it is a long-term 

undertaking (ie you need 
to be thinking three to five 
years in advance, not six to 
12 months).

Also, we were fortunate to have 
a substantial shareholder seed 
commitment of $30 million 
to evidence commitment and 
alignment with investors.

We also looked to differentiate 
our offer with a reserve 
account set aside to provide 
fund liquidity and have two 
of our products ’green’ rated, 
this being the first green rated 
retail fund.  

Today, BC Invest can evidence 
a commitment to a broad 
spectrum of investors ranging 
from smaller retail investors 
that can access our retail fund, 
to large institutional investors 
that may invest $10-20 million 
into our wholesale fund, to 
larger funds that can invest 
over $100 million in a single 
residential mortgage backed 
security (RMBS) or warehouse 
facility.

ED: BC Invest is headquartered 
in Hong Kong SAR and 
operates across Australia, 
New Zealand, Greater 
China, the United Kingdom, 
Singapore, Vietnam and 
Malaysia. Given your global 
reach, what trends are you 
seeing overseas and how 
do these factors impact the 
Australian debt market?

DH: Globally, we are seeing 
a Covid-induced inflation 
hangover and the Russia-
Ukraine conflict causing 
market uncertainty and huge 
volatility in international 
currencies as each different 
central bank comes to 
terms with its own unique 
environment. Consequently, 
we are seeing very interesting 
trends in credit markets.

In the United Kingdom, for 
example, we are seeing the 
risk of a prolonged conflict 
and inflationary spike causing 
significant liquidity pressure 
on smaller NBFIs. The 
traditional UK fixed interest 
rate product offering and the 
substantial movement in the 
underlying longer-term rates is 
creating a funding mismatch 
and inability for smaller NBFIs 
to access capital markets. 

Whereas the US credit 
markets, which are very 
efficient and transparent, have 
repriced quickly to maintain 
investor interest.

In Australia, we are coming to 
terms with uncertainty around 
inflation, natural disasters, 
property market value 
concerns, and the hangover 
from the major banks 
accessing the Australian Office 
of Financial Management 
(AOFM) funding facility 

introduced during Covid. 
The Australian authorised 
deposit-taking institutions 
(ADIs) have around $90 billion 
of AOFM funding to refinance 
over the next three years 
which will certainly test the 
depth and liquidity of the 
RMBS markets. This has meant 
broad liquidity pressure on 
the Australian credit markets 
leading to pricing distortion 
and now translating to 
increasing pressure on ADI 
and NBFI borrowing rates. In 
short, we expect interest rates 
to increase well beyond any 
official rate movements.

From our perspective, we 
are fortunate to have a very 
strong shareholder and 
capital base.  We see this time 
as an opportunity for us to 
increase market share, albeit 
in a tougher capital markets 
environment.

ED: Can you provide any 
insights into the dos and 
don’ts associated with 
establishing warehouse 
facilities?

DH: NBFIs are typically funded 
in part by warehouse facilities 
with an ADI or investment 
bank providing the senior 
funding and investors or 
sponsors providing the junior 
funding. The warehouse facility 
allows the NBFI to originate 
mortgage loans within certain 
parameters and under specific 
eligibility criteria (ie to ensure 
it is geographically diversified 
and not overly concentrated in 
any particular borrower type). 
This is a first step towards 
the non-bank refinancing 
the warehouse facility with a 
RMBS. 

The key to creating a 
warehouse facility is making 
sure you can utilise it as they 
are expensive to set up.

So, you need to evidence to 
the funder, and yourself, that 
there is demand for what you 
are signing up for, you can 
satisfy the volume and the 
diversification requirements, 
and you need to pay particular 
regard to the terms of the 
facility (ie pricing, penalties 
for non-utilisation, and the 
parameters).

ED: How have you managed 
the move from property funds 
management to the credit 
sector?

DH: The biggest change 
for me in the transition 
from being a property fund 
manager to starting an NBFI 
related to—

• the complexity and 
sophistication of the debt 
structures, both warehouse 
and RMBS

• a change in focus to 
consumer creditworthiness, 
rather than a tenant

• the regulatory 
requirements that govern 
lending in the different 
markets we operate.

The similarity is that in both 
businesses we are making 
a real estate investment 
decision, albeit in credit we 
are more residential than 
commercial property focused.

From our perspective, we are fortunate to  
have a very strong shareholder and capital base.   

We see this time as an opportunity for us to 
increase market share, albeit in a tougher  

capital markets environment.
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The ever-increasing capital requirements 
imposed on traditional banks have been a key 
driver for the growth of the non-bank lending 
industry. However, that does not mean non-
bank lenders, particularly those structured as 
a debt fund, are free from regulation.

Whether provided only to 
wholesale clients or to retail 
clients, there are several 
regulatory touch points for 
fund managers to be aware 
of when establishing and 
operating a debt fund. Partner 
Emma Donaghue provides a 
high-level summary of the two 
key regulatory touch points for 
debt funds – ASIC and APRA.

ASIC
Since the issue of Regulatory 
Guide 144: Mortgage 
investment schemes in 2000, 
ASIC has made it clear that 
a person (whether individual 
or corporation) managing 
the pooling of money from 
people to make loans secured 
by a real property mortgage 
will likely be operating a 
managed investment scheme. 
To operate a managed 
investment scheme the 
person generally requires an 

2018 when the thresholds 
to provide statistical data 
under the Financial Sector 
(Collection of Data) Act were 
altered. The alteration means 
generally all lenders (whether 
an authorised deposit-taking 
institution, debt fund, or 
other non-bank lender) must 
report data if they have at 
least $50 million in loans 
outstanding at any one time 
or in the previous financial 
year made loans of a value 
exceeding $50 million.

Currently, other than this 
requirement to provide 
statistical data, APRA has not 
imposed any regulation on this 
sector.  

Next steps
If you are setting up a debt 
fund or currently operating 
a debt fund, you should be 
aware of the possibility APRA 

may impose regulations 
on this sector, particularly 
if the sector continues to 
grow its market share. You 
also need to be aware of the 
AFS licensing and general 
managed investment scheme 
obligations that apply.

For more information you can 
reach out to our team or read 
our Guide to establishing 
debt funds.

EMMA DONAGHUE

Partner 
Funds Management

REGULATION OF 
DEBT FUNDS

AFS licence and may need to 
register the scheme with ASIC.  

There are numerous 
obligations and conditions 
imposed on the holder of an 
AFS licence, including financial 
requirements, auditing 
requirements, and general 
standards of behaviour.  

APRA
APRA can determine at any 
time that non-bank lenders, 
including debt funds, are 
materially contributing to 
financial stability and has 
the power to regulate those 
lenders.   

One of the key factors APRA 
says will influence its decision 
to regulate non-bank lenders 
is the market share and overall 
size of the non-bank lending 
market. The collection of 
this data was limited until 
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As we enter into uncertain economic times, we consider the early 
warning signs and options available to lenders in potential enforcement 
scenarios and what may affect the ability of borrowers to perform their 
obligations under a loan facility.

A lender’s perspective
Where a borrower is in default, 
or could potentially go into 
default, a lender may wish 
to consider alternatives to 
enforcement for a number of 
reasons, not least being the 
cost. When contemplating 
a default, the lender should 
consider the following:

• Undertake a review of 
the borrower’s financials 
by utilising available 
reporting and information 
undertakings to determine 
any potential failures to 
comply with financial 
covenants in the loan and 
security documentation.

• Ensure the lender has 
assembled all originals, or 
at the very least electronic 
copies of all loan and 
security documentation, 
to ensure all is in order and 
correctly entered.

• One or more events 
of default must have 
crystalised before the 
lender is able to exercise 
their rights under 
the loan and security 
documentation and at law. 
The most common and 
straight forward event of 
default is non-payment, 
whereas other events of 
default such as material 

adverse change may be 
much more difficult to 
prove in practice.

• Review and confirm 
insurances over property or 
other secured assets are in 
place and in full force and 
effect and all premiums 
have been paid.

• Consider the importance 
of taking legal advice 
regarding notices and the 
preparation of demand 
notices, jurisdictions 
involved, sale procedures, 
duration and expense and, 
above all else, priorities 
between mortgagees 
and any other potential 
creditors.

• In addition to taking 
enforcement action against 
the borrower, lenders may 
make a demand under a 
guarantee or other security 
for the full repayment of 
all outstanding amounts 
by accelerating the loan in 
accordance with the facility 
agreement.

• If account security is part 
of the security package, 
instruct the account 
bank to put a stop on all 
accounts so no money can 
be withdrawn without the 
consent of the lender.

A borrower’s perspective
When a borrower is facing 
difficult times which may lead 
to a potential default scenario, 
the borrower should:

• Undertake a full review of 
the borrower’s obligations 
and undertakings under 
their finance documents 
to determine any potential 
breaches which may arise 
due to financial difficulty 
or as a result of market 
conditions.

• Consider any potential 
cross defaults that may 
be triggered under other 
facilities, if applicable.

• Undertake a review of 
all income streams and 
contracts to determine 
where issues may arise.

• Undertake a review of any 
potential restructuring or 
standstill agreements that 
may be required and the 
costs involved.

• Consider whether the 
appointment of a receiver 
or administrator may be 
necessary and consider any 
director liabilities.

In summary, it may also be 
prudent for a borrower to open 
up discussions with the lender 
early. Many lenders have 
recognised that, as creditors, 

they can often achieve better 
returns through supporting 
their borrowers through an 
orderly restructuring of the 
debt of a company facing 
financial difficulties than 
by forcing it into a formal 
insolvency by, for example, 
enforcing their security and 
attempting to sell property or 
other assets.

Finally, parties should 
always consider contacting 
a banking and finance lawyer 
to assist with a review of their 
documentation and to discuss 
options available to each party.

WARNING 
SIGNS
for lenders and 
borrowers in 
uncertain times

GRANT SCHULZ

Senior Associate 
Funds Management
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Are funds under a loan agreement for an approved purpose held on trust for the lender and is 
their use for another purpose a breach of trust? Here, partner Selina Nutley discusses a recent 
Supreme Court of  Victoria decision which is an important lesson for all borrowers under loan 
agreements for specific purposes in dealing with the funds advanced.

Important lesson for borrowers

KEY TAKEAWAYS
• An advance under a loan 

agreement for a specified 
purpose may be considered 
to be made on trust and 
can only be applied for the 
approved purpose. 

• If the purpose cannot 
be achieved, the funds 
should be returned to the 
lender unless there is a 
subsequent arrangement 
made. 

• Transmission of those funds 
to third parties if there is 
found to be a trust will be 
a breach. Third parties who 
knowingly accept such 
funds may be liable to pay 
equitable compensation to 
the lender. 

• When lending funds for a 
specific purpose, lenders 
should ensure the purpose 
is clear and limited in the 
relevant facility documents 
to ensure protection of the 
funds.

FACTS
The case centred around the 
proposed development of 
properties located in Toorak. 

The lender, Jieyun 
International Investments 
(lender), advanced $8 million 
pursuant to a loan deed 
to Toorak Developments 
(borrower). Under the deed, 
the funds were advanced for 
the ‘approved purpose’ to—

• purchase the properties, 
and 

• pay for development and 
construction expenses. 

As a result of issues raised 
regarding delays to settlement 
and other matters surrounding 
the broader arrangements, 
the lender requested the final 
advance be returned pending 
settlement. They ultimately 
requested the entire funds 
advanced be repaid when 
the relationship broke down 
further. 

When it became apparent 
the funds would not be 
immediately returned, the 
lender issued proceedings 
claiming the funds advanced 
were held on trust to be 
applied for the specified 
purpose and there had been a 
breach of trust.

Following the proceedings 
being issued, and despite a 
freezing order, large sums 
were transferred out of the 
borrower’s account to related 
entities and individuals for 
supposedly outstanding 
invoices. 

These invoices reflected events 
which the lender attended at 
the invitation of the borrower 
but were held by related 
entities to the borrower. In any 
event, they were not related to 
the approved purpose under 
the loan.   

WHAT DID THE COURT SAY?
The Court said the advances 
made to the borrower were 
made on trust, only to be 
applied for the approved 
purpose under the loan 

deed, and to be returned 
if settlement of the Toorak 
properties did not proceed. 

As a result, the failure to 
transfer the advanced funds 
back to the lender and the 
subsequent transfers to 
other parties for other than 
the approved purpose was a 
breach of trust. 

The payments to the other 
entities were also found to 
be dishonest and fraudulent 
breaches of trust because 
the parties knew the invoices 
issued were not legitimate 
expenses. The director of 
the borrower was also found 
personally to have assisted in 
the dishonest and fraudulent 
breaches due to his knowledge 
of the essential facts.  

The borrower was ordered 
to pay the loan funds back 
to the lender as a debt or 
equitable compensation. The 
other entities and individuals 
which also received payment 
from the funds advanced 
were ordered to repay the 
monies by way of equitable 
compensation.

SELINA NUTLEY

Partner 
Funds Management  
and Litigation

IMPORTANT LESSON FOR 
BORROWERS
This is an important lesson 
for all borrowers under loan 
agreements for specific 
purposes in dealing with the 
funds advanced. Lenders 
should ensure when lending 
funds for a specific purpose 
that the purpose is clear 
and limited in the relevant 
facility documents to ensure 
protection of the funds.

This is an important 
lesson for all borrowers 
under loan agreements 
for specific purposes in 
dealing with the funds 
advanced.
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PPSA REFRESHER  
Practical tips for a secured party
Although the perfection of security interests under the Personal Property Securities Act 
(PPSA) is not mandatory, the consequences of failing to perfect or correctly perfecting can 
be serious and may subject the secured party to loss of priority, loss of security upon the 
insolvency of a grantor, or increased risk of defeat by third party buyers and lessees.

PRACTICAL TIPS
As a general reminder to 
secured parties, senior 
associate Grant Schulz shares 
some practical tips when 
registering a PPSA security 
interest:

1. Generally, you should 
always look to perfect your 
security interest as soon 
as possible, as the timing 
of perfection can affect 
priority. The sooner it is 
perfected the better.

2. Always consider whether a 
security interest qualifies as 
a ‘purchase money security 
interest’ (PMSI), noting that 
registration itself is not 
enough to achieve PMSI 
priority.

3. You should not claim a 
PMSI if you do not have one 
as your registration will be 
defective. If you do consider 
that you have a PMSI, it 
is always best practice to 
make both a PMSI and non-
PMSI registration.

4. When registering a PMSI, 
the timing requirements for 
the registration of a PMSI 
are—

 - where the collateral is 
inventory in the hands 
of the grantor, before 
the grantor obtains 
possession of the 
collateral

 - where the collateral 
is not inventory in the 
hands of the grantor, 
within 15 business days 
of the grantor obtaining 
possession of the 
collateral.

5. Other registrations of a 
security interest from a 
grantor governed by the 
Corporations Act must 

occur within 20 business 
days of the date the 
grantor signs the security 
agreement.

6. Consider registering your 
security interest in the 
broader ‘all present and 
after acquired property, 
with exceptions’ class to 
ensure adequate coverage 
where there may be a 
large number of possible 
collateral classes, and to 
allow for releases of certain 
assets at a later date 
without having to make 
changes or amendments to 
the registration. 

7. If serial numbered goods 
are involved (ie for motor 
vehicles, aircraft, watercraft, 
etc), separate registrations 
are likely to be required to 
be made in respect of those 

serial numbered goods as 
failure to register by serial 
number (or registering an 
incorrect serial number) 
may lead to the registration 
being defective.

8. When conducting due 
diligence, ensure you 
conduct PPSR searches and 
request any release which 
may be necessary early on, 
and update your searches 
at the time of closing 
to ensure no additional 
registrations have been 
made which may need to 
be released or amended.

9. Secured parties have the 
ability to contractually 
override PPSA priority 
provisions through 
priority or intercreditor 
arrangements or otherwise.

GRANT SCHULZ

Senior Associate 
Funds Management

SPECIAL FEATURE—BANKING & FINANCE

SUMMARY
In summary, always be mindful 
of the broad application of the 
PPSA, remember to register 
early and with care and, if you 
are unsure about whether you 
have a security interest or how 
you should register, contact a 
member of our banking and 
finance team to discuss.

ALWAYS BE MINDFUL OF 
THE BROAD APPLICATION 
OF THE PPSA.
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Gryphon Capital Income Trust
Advising on the launch and ASX listing of the $300 million 
Gryphon Capital Income Trust, the first listed fund investing 
exclusively in Australian RMBS and ABS securities, and 
advising on the payment of the offer costs and structuring 
a manager loan.

YHA
Advising on the refinance of YHA’s debt facilities for its real 
property holdings and operations into a syndicated facility 
for circa $100 million, involving negotiating the syndicated 
facility agreement and security documents, including real 
property mortgages in all jurisdictions across Australia, and 
attending to settlement.

One Investment Group
Advising on establishing approximately 30 managed 
investment schemes each year, including debt funds. We 
are the lead adviser to OIG which has in excess of $35 billion 
of fund assets under management.  

Chauvel Capital
Advising on the acquisition of a $150 million portfolio of 
retail shopping centre and childcare development sites 
across South East Queensland, such as the Queen Street 
Village shopping precinct in Southport (Gold Coast), 
including advising on legal due diligence, complex contract 
negotiation and conveyancing, retail leasing, development 
management and construction documentation, and 
finance facility.

MARQ Private Funds
Lead adviser to MARQ, a specialist wholesale fund 
manager, including establishing several wholesale debt 
funds and advising on debt finance documents MARQ has 
entered as trustee of funds (as both lender and borrower).

Australian Secure Capital Funds
Acting for the responsible entity that established two retail 
mortgage investment schemes, including obtaining the 
AFS licence, preparing each scheme’s constitution and 
compliance plan, registering the schemes with ASIC and 
settling the PDS detailing the investment opportunity.

White & Partners
Advising White & Partners (part of the Ray White group of 
companies) on establishing more than 10 debt funds each 
year, with a combined value of over $150 million, including 
structuring advice to the trustee, establishing the relevant 
structure (often a head fund/sub-fund), and advising on 
the disclosure documents.

Premium Commercial Property
Advising a national property fund manager on acquiring 
debt finance for its joint venture acquisition of a 
commercial property in Sydney for $115 million, including 
advising the senior and mezzanine borrowers on a 
$70 million senior facility and a $17 million mezzanine 
facility, and subsequently advising on the sale of the fund 
manager’s interest to its joint venture partner.

John Maddison Tower (Sydney)
Advising Telane Pty Ltd on the complex restructuring of 
the leasing arrangement for the John Maddison Tower 
located at Goulburn Street, Sydney (crown leasehold 
and subleased to the Department of Justice), including 
negotiating and documenting reconfiguration of the head 
lease, amending the existing financing arrangement, 
negotiating and finalising a new sublease and then 
advising on the purchase of the rental stream deriving 
from the sublease on a net present value basis by ANZ 
through a structured receivables purchase facility.

Homeworld Helensvale
Assisting with the negotiation of a $60 million finance 
facility to fund the future development of Homeworld 
Helensvale, from initial discussions and selecting a 
preferred financier, to negotiating a term sheet and 
documents.

Allfin Capped Interest Fund – Series 1
Lead adviser to the fund’s trustee, MARQ Private Funds, 
on establishing the fund, preparing the information 
memorandum, drafting a bespoke loan agreement, 
preparing a loans manual, and conducting information 
memorandum verification. The fund was established as 
an innovative source of lending to a highly regulated retail 
sector.

SOME HIGHLIGHTS 
OF OUR BANKING 
& FINANCE WORK
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DEFECTIVE 
STATUTORY DEMAND 
UPHELD 

Need to know?
• It is important to take 

proper steps when serving 
a statutory demand – 
serious consequences may 
result from failing to adhere 
to those steps. 

• The NSW Supreme Court 
recently upheld a statutory 
demand despite defects 
where the debtor failed to 
comply with formalities 
in serving its challenge 
interstate.

• If you receive a statutory 
demand, it is important you 
receive legal advice as early 
as possible.

• Properly documenting 
the relationship between 
parties that exchange funds 
is critically important. 

What is a statutory 
demand?
A statutory demand is a 
formal process pursuant to 
the Corporations Act for a 
debtor to demand payment 
of a liquidated debt from a 
company where there is a 
question as to the solvency of 
a company. 

Once a statutory demand has 
been served, the company 
has 21 days to either satisfy 
the demand or apply to set 
it aside. If neither occur, the 
company is deemed to be 
insolvent, and the creditor can 
apply to the court to have the 
company wound up.   

Background
In the recent case, Z4life Pty 
Ltd and Black Tie Holdings 
Pty Ltd were in business 
together developing and 
operating a digital platform for 
cryptocurrency coins or tokens. 
The companies were located in 
Victoria and New South Wales 
respectively.  

On 31 January 2022, Z4life 
served a statutory demand 
on BlackTie in New South 
Wales for repayment of 
an alleged loan. Black Tie 
disagreed there was a loan, 
and argued it was a ‘holding 
account’ under a consultancy 
agreement. The demand 
was erroneously dated 
‘January 2021’ and contained 
a Queensland solicitor’s 
address for service for Z4life 
(instead of a New South Wales 
address as required under the 
Corporations Act).  

On the evening of 21 February 
2022, Black Tie’s solicitor filed 
the originating process with 
the Court to apply to set aside 
the demand and served the 
same documents on Z4life’s 
solicitors by email. However, 
critically, Black Tie’s solicitors 
failed to attach a notice for 
effective interstate service 
as required by the Service 
and Execution of Process Act 
(SEPA). 

The application 
Black Tie argued there was 
a genuine dispute about the 
amount of the debt, and that 
the company had an offsetting 
claim ‘which greatly exceeds 
the amount of the alleged 
debt’. However, these avenues 
of challenge were closed off to 
Black Tie due to their failure 
to attach the SEPA notice and, 
therefore, the failure to make 
an application in accordance 
with SEPA.  

Black Tie amended its 
originating process to seek 
alternative relief to the effect 
the demand was null and void 
on the basis it had specified 
an incorrect interstate address 
and the amount claimed 
was not due and payable. 
Black Tie also attempted to 
make an estoppel argument 
that the lack of SEPA notice 
was caused by Z4life’s 
unconscionable conduct in 
stating a Queensland lawyer’s 
address for service in the 
demand. 

SPECIAL FEATURE—BANKING & FINANCE
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Decision 
Black Tie was unsuccessful. 
The Court did not find any 
defect in the statutory 
demand that could have 
caused substantial injustice or 
was so misleading as to render 
the statutory demand a nullity. 

The Court said the failure to 
annex the SEPA notice was 
‘fatal’ to Black Tie’s application, 
despite accepting its email 
service was otherwise effective 
and within time. No estoppel 
or unconscionability was found 
in Z4life’s conduct to overcome 
the SEPA issue.  

The application to set aside 
the statutory demand was 
dismissed and Black Tie was 
ordered to pay Z4life’s costs. 

Importance of 
documentation
A secondary point considered 
in this case was whether 
there was a loan between 
the parties, or the amounts 
were a ‘holding account’. The 
relationship between Black Tie 
and Z4life was undocumented 
other than a balance sheet 
provided by Z4life. Whilst the 
Court considered the balance 
sheet unusual and remarked 
on other odd aspects of 
the evidence, the Court 
found there was sufficient 
evidence of a running loan 
balance which was due and 
payable without the need 
for a formal demand. If the 
relationship had been properly 
documented, this would 
not have been a point of 
contention.

Hot tips: electronic 
service and other 
obligations
In December 2020, the 
Corporations Act was 
amended to introduce 
provisions to facilitate 
electronic service of some 
documents, including 
statutory demands and 
applications to set them 
aside. The Federal Court has 
recently examined the first 
case (Bioaction v Ogborne) 
involving these electronic 
service provisions. 

The recipient of a statutory 
demand should also 
immediately consider any 
consequences of the statutory 
demand on their existing 
debt arrangements. It is 
usual for a borrower to have 
reporting obligations with 
short timeframes for receipt of 
statutory demands, and failure 
to report on time may cause 
an event of default (even if the 
issue of the demand does not).

Conclusion
Statutory demands are 
incredibly technical and can 
have serious consequences 
if not handled appropriately. 
If you receive a statutory 
demand, it is important you 
receive legal advice as early as 
possible. If you need assistance 
with receiving or issuing a 
statutory demand, please get 
in contact with our Litigation 
team.  

Statutory demands are incredibly 
technical and can have serious 

consequences if not handled 
appropriately. 
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Proposed new seller 
disclosure regime in 
Queensland
The Queensland government has recently announced  
a new proposal to implement a statutory seller disclosure 
regime in Queensland. 

Currently, all property sales in Queensland are based 
on the premise of ‘buyer beware’ – other than certain 
disclosure obligations under the contract, there is 
no requirement for a seller to disclose all relevant 
information to a proposed buyer. 

Lawyer Matt Dolan discusses what this change would 
mean for sellers of property in Queensland.

STATUTORY SELLER 
DISCLOSURE REGIME
Caveat emptor, or buyer 
beware, is the current premise 
on which all sales of property 
in Queensland are based. 
This principle is well known 
throughout Queensland, and 
although there are some 
contractual seller disclosure 
obligations, it reflects the 
historical position of placing 
the risk on the buyer to 
discover all faults and defects 
with a property. 

The Commercial and Property 
Law Research Centre at 
the Queensland University 
of Technology has been 
reviewing property laws in 
Queensland and has now 
recommended the enactment 
of a statutory seller disclosure 
regime. 

The proposed regime would 
make it mandatory for sellers 
of property in Queensland to 
disclose relevant information 
to a proposed buyer in a single 
document along with any 
prescribed certificates, such as 
a body corporate information 
certificate. This is a significant 
change from the current 
premise of buyer beware. 

WHAT DOES THIS MEAN FOR 
SELLERS?
Firstly, existing and new 
seller warranties would be 
contained in a proposed new 
seller disclosure statement 
and there would be no ability 
to contract out of these 
warranties. The disclosure 
statement would include, 
among other items, warranties 
from the seller such as the 
below:

1. There have been no 
notices received regarding 
transport infrastructure 
proposals that affect the 
property.

2. There are no current 
easements or covenants 
in place that affect the 
property. 

3. There are no 
neighbourhood disputes 
currently affecting the 
property. 

Secondly, depending on the 
type of property, there would 
be a new requirement to 
provide a buyer with certain 
documents, including the 
following—

• current title search
• registered survey plan
• body corporate certificate
• community management 

statement for the 
community titles scheme (if 
applicable)

• pool compliance certificate
• tree order under the 

Neighbourhood Disputes 
Act

• unlicensed building work 
under the Queensland 
Building and Construction 
Commission Act

• rates notice
• water services notice
• notice or order regarding 

a transport infrastructure 
proposal. 

The requirement for the seller 
to provide these documents 
and warranties significantly 
changes the disclosure 
landscape in Queensland. It is 
anticipated the changes will 
add further time pressures 
for sellers when preparing 
contracts and added costs 
in relation to obtaining 
documentation and specific 
searches.  

MOVING FORWARD
While the Queensland 
Government is currently only 
seeking views on the proposed 
new regime, the property laws 
in Queensland have been 
extensively reviewed for some 
time now and these changes 

MATT DOLAN

Lawyer 
Real Estate

would be more in line with 
seller disclosure obligations in 
other states. 

We will continue to provide 
updates on the proposal and 
implementation of any new 
regulations as and when the 
Queensland Government 
makes new announcements. 

The deadline for submitting 
feedback to the Queensland 
Government is 31 August 2022. 
If you would like to discuss the 
proposed regime in further 
detail or propose submitting 
feedback to the Queensland 
Government, please contact 
Matt Dolan or a member of 
our Real Estate team. 
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Earlier this year, the Real Estate Institute of Queensland’s (REIQ) 
standard residential property contracts were updated. Now the REIQ 
has released the latest edition of the standard forms of contract for 
commercial property for use from 21 July 2022. Here, Brooke Bostock 
(special counsel) provides a snapshot of the key changes.

BROOKE BOSTOCK

Special Counsel 
Real Estate

KEY CHANGES
Our February 2022 article, New 
standard REIQ residential 
contracts, summarised the 
key changes made to the 
residential contracts. For 
the most part, the updated 
commercial contracts reflect 
those changes, including:

• The insertion of rights 
for both buyers and 
sellers to extend the 
date for settlement by 
up to five business days 
after the scheduled date 
for settlement. These 
rights can be exercised 
unilaterally (ie without the 
need for the other party 
to agree) and at any time 
up until 4.00pm on the 
settlement date. This could 
have serious impacts if you 
(as a seller) have another 
transaction dependent on 
receiving the sale proceeds 
by a certain date. There 
could also be unintended 
land tax consequences for 
settlements which extend 
over the end of financial 
year.

• Allowing payment of 
deposits by direct debit and 
providing a grace period 

to address the impact of 
delays in the receipt of 
money into accounts when 
using electronic payment 
methods.

• New seller warranties 
stating the seller 
has not received any 
communication from a 
competent authority that 
may lead to the issuing 
of a show cause notice, 
enforcement notice, or 
notice to do work.

• New rights for a buyer to 
terminate if infrastructure 
unrelated to the delivery 
of services (such as gas, 
water and electricity) 
pass through the land 
and are not protected by 
a registered easement, 
building management 
statement, or statutory 
authority that has been 
disclosed to the buyer.

• Amendments to change 
the responsibility for 
the notices to do work 
depending on when 
the notice issued, when 
compliance with the notice 
is required, and whether 
the notice has been 
disclosed to the buyer prior 
to contract.

NEW REIQ STANDARD 
COMMERCIAL CONTRACTS 
RELEASED

The above is not an exhaustive 
list and is only a summary of 
the key amendments.

If you are looking to buy or 
sell commercial property, you 
should review the contract 
terms carefully before signing 
and seek advice. Our Real 
Estate team can assist with 
preparing, reviewing, and 
negotiating commercial 
contracts.
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Changes to the calculation of Queensland land tax 
liability, taking into account the value of interstate 
landholdings, will impact landowners from 30 June 
2023. Lawyer Luke Hefferan explains what property 
investors should do now.

QUEENSLAND 
LAND TAX LIABILITY 
CHANGES Background

In our previous article, 
Queensland property tax 
hits interstate investors, 
we flagged the Queensland 
Treasurer’s announcement 
that Queensland land tax 
laws would be changed to 
include the land valuations of 
interstate properties owned 
by investors when calculating 
the land tax liability for the 
investor’s Queensland land.

The Revenue Legislation 
Amendment Bill has now 
received royal assent with 
these changes to commence 
on 1 January 2023 to enable 
implementation of the land 
tax reform from the 2023/24 
financial year (ie for land tax 
liabilities arising from 30 June 
2023 onwards).

What do the changes 
mean?
Previously, investors with 
multi-state land portfolios 
could minimise or avoid a 
land tax liability based on 
the various land tax liability 
thresholds in each state or 
territory. In Queensland these 
are $600,000 for individuals 
other than absentees and 
$350,000 for companies, 
trustees and absentees.

From the 2023/24 financial 
year, the Queensland 
Revenue Office (QRO) will 
begin including the land 
value of interstate land when 
assessing an owner’s liability. 
If the interstate land value 
pushes the owner’s total land 
value over the Queensland 
thresholds, the owner will be 
assessed a land tax liability 
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(as a percentage of their 
Queensland land value), 
notwithstanding the value of 
the Queensland land itself may 
be under the threshold.  

How will interstate land 
be valued?
Averaging of Queensland 
land values will still continue 
(ie calculating an average 
value of the land based on 
the current and previous two 
financial years’ valuations). 
However, this averaging will 
not be applied to interstate 
land. Therefore, the land 
valuation for interstate land 
for the current financial year 
(as determined by the relevant 
state’s valuer general) will 
be considered the interstate 
land’s value when the QRO is 
calculating the total value of 
all Australian land owned by a 
particular entity. 

Most, but not all, exemptions 
will continue to apply in 
respect of the interstate land 
allowing, for example, an 
investor to exclude the value 
of any interstate land they 
own as their primary place of 
residence when determining 
their Queensland land tax 
liability. The Queensland 
government has indicated 
more information on the 
application of this will be 
made available after 30 June 
2023.

However, developers should 
note the subdivider discount 
will not apply in relation to 
interstate land. Specifically, 
a discount is available for 
undeveloped (Queensland) 
subdivided land that meets 
certain requirements, known 

as the ‘subdivider discount’. 
The new changes to the 
legislation state the subdivider 
discount will not apply to 
interstate land. This means 
any subdivided interstate 
land owned by a developer 
for future development will 
be included in the QRO’s 
assessment of the developer’s 
total land value (at the full 
statutory value of that land).

Under the legislative changes, 
the QRO may disregard 
the valuation determined 
by the relevant interstate 
valuer general and decide 
the land value is the amount 
determined by the QRO 
based on the information 
available to them. It is yet to 
be seen to what extent the 
QRO will exercise this power 
(and owners would be able 
to challenge this assessment 
through the existing dispute 
mechanisms). However, it is 
a concerning aspect of the 
changes which could result 
in uncertainty for owners and 
potential buyers of interstate 
land when trying to pre-
determine their future land tax 
liability.

How will the QRO 
determine interstate land 
ownings?
The QRO will search publicly 
available interstate registers, 
such as title registry and land 
valuation information, to 
determine whether an owner 
of Queensland land also owns 
land in other jurisdictions and 
issue an assessment to the 
relevant owners which will 
calculate the owner’s land tax 
liability. 

In addition, all owners will be 
required to notify the QRO of 
particular information about 
their interstate land. They will 
be required to notify the QRO 
of the interstate land they own, 
the extent of their interest in 
the interstate land, and its 
value, either by confirming 
the information in the QRO’s 
assessment or by amending or 
updating it. Failure to comply 
with the new notification 
obligation will be an offence.

What should investors  
do now?
Generally speaking, 
Queensland land tax is 
calculated at the owner entity 
level. This means where a 
person owns land in the 
name of various entities, for 
example as an individual, as a 
trustee of a trust and/or in the 
name of a company with that 
person being a director and 
sole shareholder, then when 
the value of the land owned 
by each entity reaches the 
relevant threshold the QRO 
will issue an assessment notice 
charging a land tax liability.

Investors should consider their 
land ownership structuring 
(but also give thought to duty 
and other tax implications as a 
result of restructuring) before 
the QRO review of interstate 
ownership is conducted on 
30 June 2023 to potentially 
minimise the impact of these 
changes by restructuring the 
ownership arrangements of 
their investment properties.

Although it may not be 
financially practical to conduct 
restructuring of existing 
investment properties, these 

LUKE HEFFERAN

Lawyer 
Real Estate

Investors should consider their land ownership 
structuring ... before the QRO review of interstate 
ownership is conducted on 30 June 2023 to potentially 
minimise the impact of these changes ...

new legislative changes 
highlight the increased 
importance now in ensuring 
the most advantageous 
ownership structures are in 
place in respect of any future 
land investments, not only in 
Queensland but in all states 
and territories of Australia.

Any questions?
Our Real Estate lawyers 
can answer your questions 
about the impacts of these 
increases to land tax and assist 
in considering restructuring 
arrangements both for 
existing and proposed new 
land investments. 
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Recent changes to the New South Wales Duties Act mean more transactions 
are dutiable in that State from 19 May 2022. In this article, Brooke Bostock 
(special counsel) outlines the key changes and sends a warning to tread 
carefully given the uncertainty surrounding some of the new provisions.

NSW DUTY 
NET WIDENED

• dutiable property 
becoming, or ceasing to be, 
the subject of a trust.

Duty is calculated on 
the dutiable value of the 
property when the change 
in beneficial ownership 
occurs. Duty is payable by 
the party who obtains the 
beneficial ownership or whose 
ownership increases.

THE GRANT OF AN OPTION 
IS NOW DUTIABLE
Duty is now payable on the 
grant of an option to purchase 
land in NSW. This is because 
the grant of such an option 
is the creation of dutiable 
property and is a change of 
beneficial ownership under 
the new Duties Act provisions.

Duty is payable on the call 
option fee paid for the grant 
of the option. It is the grantee 
(ie the person to whom the 
option is granted) who should 
pay the duty. It should be 
noted:

WHAT ARE THE EFFECTS 
OF THE AMENDMENTS?
In short, transactions that 
may not have been subject to 
duty previously may now be 
dutiable. Amendments to the 
Duties Act mean duty is now 
imposed on—

• any changes in beneficial 
ownership of dutiable 
property (except for 
specified excluded 
transactions), and

• acknowledgments of trust 
over dutiable property.

CHANGES IN BENEFICIAL 
OWNERSHIP
The new provisions impose 
duty on certain transactions 
that result in a change 
in beneficial ownership 
of dutiable property. This 
includes—

• the creation or 
extinguishment of dutiable 
property

• a change in equitable 
interests of dutiable 
property, and

• If no call option fee is 
payable for the grant of the 
option, nominal duty of $10 
is payable.

• The duty paid will not be 
credited towards the duty 
payable when the option is 
exercised. Nothing excludes 
the option fee from being 
treated as consideration on 
the exercise of the option 
and as such, the option fee 
will be subject to double 
duty. 

• A refund of duty is not 
available if the option is not 
exercised.

• Any put option fee is not 
liable to duty.

• Premium transfer duty 
may also be payable if the 
grant of the option relates 
to residential land and the 
call option fee is greater 
than the relevant threshold 
(being $3,268,000 at 1 July 
2022).

• A subsequent transfer 
or novation of an option, 
or a nomination under 
the terms of an option, 
will remain a dutiable 
transaction.

The position in relation to put 
option agreements (which do 
not include a call option) is 
unclear. A put option (being an 
option to require another party 
to purchase land) is arguably 
not the grant of an option 
to purchase land in NSW. 
Therefore, it is not the creation 
of dutiable property and may 
not be dutiable. However, 
Revenue NSW’s consistent 
references to ‘put and/or call 
options’ in the guidance notes 
published so far mean the 
position is unclear.

SOME EASEMENT AND 
LEASE TRANSACTIONS
The grant of an easement 
for consideration will now be 
dutiable in NSW. Duty will 
be assessed on the higher 
of the consideration and the 
unencumbered value of the 
easement. 

A grant, renewal, or variation of 
a lease (if it creates an interest 
in land) for consideration 
may also be caught by the 
amendments to the Duties 
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Act. This is inconsistent with 
existing lease provisions in 
the legislation which provide 
for duty to be calculated and 
payable, on any premium paid 
and not on the unencumbered 
value. 

ACKNOWLEDGEMENT OF 
TRUSTS
There is also a new provision 
imposing duty on the making 
of a statement that—

• purports to be a declaration 
of trust over dutiable 
property, but

• merely has the effect of 
acknowledging identified 
property vested, or to 
be vested, in the person 
making the statement is 
already held, or to be held, 
in trust for a person or 
purpose mentioned in the 
statement.

Duty is calculated on the 
dutiable value of the property 
(being the higher of the GST 
inclusive consideration or 
unencumbered market value 
of the dutiable property the 
subject of the trust) at the date 
of the acknowledgement of 
trust. Also:

• Surcharge purchaser duty 
will apply if the trustee of 
the trust is a foreign person 
and the dutiable property is 
residential-related property. 

• Premium transfer duty 
will be payable if the 
acknowledgement relates 
to residential property with 
a value greater than the 
premium duty threshold.

These amendments were 
introduced as a direct 
response to a NSW Court 
of Appeal decision which 
narrowed the scope of the 
existing declaration of trust 
provisions in the Duties Act. 
The Court said a document 
which did not effect a transfer 
but merely acknowledged 
an existing legal position 
was not liable to duty. That 
is, a mere acknowledgement 
of an existing trust was not 
a declaration of trust and 
therefore not dutiable. 

Arguably, the changes 
introduced have unintended 
consequences for taxpayers by 
widening the scope of dutiable 
transactions in relation to 
declarations of trust over 
dutiable property. In legal and 
financial services circles, there 
are two views on how these 
new provisions may operate. 

On a broad view, the breadth 
of the language of the new 
provision may capture a 
broad range of transaction 
documents, such as custodian 
or bare trust agreements that 
identify how the dutiable 
property is held. It may also 

include routine documents, 
such as minutes of meeting, 
which refer to the trust. There 
are concerns documents 
containing words that may 
be construed as a declaration 
of trust, even if the trust is 
already constituted, may result 
in additional duty even when 
duty has already been paid 
on the acquisition of dutiable 
property by the trustee. On a 
narrow view, the new provision 
may only capture trusts that 
were not subject to duty when 
they were first declared, such 
as resulting trusts.

FURTHER GUIDANCE 
NEEDED
Given the uncertainty 
surrounding some of these 
new provisions, calls are 
being made for Revenue 
NSW to provide clarification. 
It is expected Revenue NSW 
will issue further guidance to 
clarify these new provisions by 
issuing revenue rulings and 
commissioner practice notes. 
We will be monitoring this 
situation and issuing updates.

A WARNING
Tread carefully. The 
amendments to the Duties 
Act mean the scope of 
transactions liable to duty 
in NSW has widened. 

TREAD CAREFULLY. THE 
AMENDMENTS TO THE DUTIES 
ACT MEAN THE SCOPE OF 
TRANSACTIONS LIABLE TO 
DUTY IN NSW HAS WIDENED. 

BROOKE BOSTOCK

Special Counsel 
Real Estate

The changes will also result in 
an increased administrative 
burden for taxpayers in 
lodging documentation for 
assessment. 

It is likely Revenue NSW will 
issue regulations, guidance 
notes and public rulings to 
provide clarification and 
to address concerns and 
questions being raised. 
However, until then, taxpayers 
should carefully consider 
any proposed transactions in 
respect of dutiable property 
in NSW and whether such 
transactions will be subject to 
duty, even if only a nominal 
amount.

Reach out to Brooke Bostock 
or a member of our Real 
Estate team if you have any 
concerns or questions.
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READ THE LATEST EDITION OF 
OUR CCIV GUIDE

The new corporate collective investment vehicle (CCIV) 
regime, the long-awaited alternative to managed 
investment schemes for the Australian managed funds 
industry, kicked off in July this year.

Download the latest edition of our CCIV Guide for 
details about the steps to get started and how to launch 
a CCIV product in the market. We can help you get the 
authorisations you need and launch your CCIV product. If 
now is not the time, we can help you position yourself so 
you can jump in when you are ready.

As the framework is new, we expect aspects of the 
regulatory regime will continue to evolve. We are keeping 
a close eye on further developments and will keep you up 
to date with practical insights and any changes.

GET IN TOUCH WITH US
It is important you receive the right advice at the right 
time before making any decisions. We have been tracking 
the development of the CCIV for years and encourage 
you to contact us so we can discuss whether and how 
the vehicle may benefit your business. Get in touch with 
partners Elliott Stumm and Langton Clarke for help 
understanding the new regime.

AUSTRALIA PROPERTY 
INVESTMENT FORUM

Partner Sean McMahon recently moderated the Australia 
Property Investment Webinar where our industry experts 
reviewed the latest Property Council of Australia/MSCI 
Australia Annual Property Index results and discussed 
some of the key trends in global real estate markets.

You can access the webinar recording here.

Get in touch with our team for more information about 
what was discussed at the webinar.

PFA BRISBANE MASTER CLASS

We are delighted to host the first Property Funds 
Association (PFA) Master Class in Brisbane on 31 August 
2022. Our presenters include:

• Emma Donaghue—Partner, Funds Management, 
McMahon Clarke

• John Robson—Managing Director, Mackwell 
(formerly Director, Deloitte Real Estate)

• Elliott Stumm—Partner, Funds Management, 
McMahon Clarke

• Peta Tilse—Head of Retail Funds Management, 
Cromwell Property Group

The PFA Master Class is a great opportunity to gain 
insights from industry leaders on key trends for the 
property funds industry with brief presentations followed 
by a panel discussion. 

Please contact us to register as places are limited.  

WHAT DO YOU NEED TO KNOW 
ABOUT DEBT FUNDS?

Read our Guide to Establishing Debt Funds where we 
share some of our most important insights into debt 
provided through managed investment schemes. We 
explore how debt funds are structured and the benefits of 
different types of debt funds, plus we give some tips about 
fees, preparing an offer document, structuring a loan from 
a fund, and regulation and compliance.

Our Funds Management team has hands-on and wide-
ranging experience in debt funds which you can read 
about here.

GET IN TOUCH WITH US
Please contact partner Emma Donaghue or a member of 
our Funds Management team who can help guide you 
through establishing a debt fund. As always, we are happy 
to answer your questions about debt funding.
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