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Our final edition of Fundamental for 2022 
reveals the latest developments in the funds 
management industry and what to watch out for.  

Our Funds Management Special Feature kicks off 
with partner Elliott Stumm busting some of the 
myths around corporate collective investment 
vehicles (CCIVs) and an interview with Paul 
Weightman from Stara Real Estate Capital & 
Advisory which we helped to secure the first CCIV 
licence in Australia. 

We also take a look at the following—

• ASIC’s surveillance on advertising materials 
and disclosure documents

• greenwashing and climate risk disclosure

• deeds in banking and finance transactions

• ASIC’s focus on regulatory and consumer 
protection issues

• the Quality of Financial Advice Review

• contested investor meetings and valid proxies

• some lessons for financial service providers.

Our Real Estate team shares the latest on the 
proposed revamp of the unfair contract terms 
regime and some hot topics for Queensland: 
eConveyancing and the overhaul of the Property 
Law Act.

Finally, all the team at McMahon Clarke thank you 
for your support and wish you a safe and happy 
festive season and all the best for 2023.

Best regards
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Langton Clarke
Partner, Funds Management
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BUSTING THE MYTH  
CCIVs are just about 

raising foreign capital 

SPECIAL FEATURE

FUNDS MANAGEMENT
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A key policy objective of the recently introduced corporate collective investment vehicle (CCIV) 
framework is increasing the competitiveness of Australia’s managed funds industry internationally 
to attract offshore investment. Most (but not all) of our clients that raise foreign capital have 
experienced challenges in ‘selling’ the managed investment scheme (MIS) trust structure. 

Partner Elliott Stumm says if you do, or may, seek to attract foreign capital, then you should 
think about using the CCIV which was developed to make raising foreign money easier.

Busting the myth— 
international 
recognisability
However, ‘international 
recognisability’ being a key 
benefit of the CCIV has led to 
people thinking it is a vehicle 
only worth considering if you 
have or are looking to attract 
offshore investors. We are 
often asked, ‘Why would I use 
the CCIV when I only have 
Australian investors?’. 

While recognition 
internationally may be one 
benefit, there are many 
other benefits that make the 
CCIV an attractive vehicle 
for domestically focussed 
fund managers. You should 
think about why a CCIV is 
internationally recognisable—
and why a corporate vehicle 
has become dominant in so 
many jurisdictions. Before 
dismissing the vehicle, think 
about all the pro and cons and 
weigh them up to see if the 
vehicle is right for you.

What are the pros and 
cons?
While there are several 
similarities between the CCIV 
and the MIS, there are some 
key differences—the biggest 
being the CCIV is a company 
and not a trust. But it does not 

risk perspective is the ‘head-
trust-sub-trust(s)’ structure 
(sometimes a ‘head-trust-mid-
trust(s)-sub-trust(s)’ structure 
is the better choice). These 
structures are sometimes used 
so a two dollar company is the 
legal holder of risky assets or 
is the borrower under debt 
facilities and the AFS licensed 
entity is not in the direct line 
of fire should something go 
wrong. As a consequence 
of the built in protection 
afforded to a licensee by the 
CCIV having its own legal 
personality, the structuring 
of funds will be simpler for 
various fund types and things 
will be operationally easier. 
While having a sub-fund of 
a CCIV invest via interposed 
trusts may be appropriate in 
some instances, it is not likely 
they will need to be used as 
widely as they are for MISs. 
Instead, the CCIV will be the 
legal holder of assets and will 
be the borrower under debt 
facilities.

Get in touch with us
It is important you receive 
the right advice at the right 
time before making any 
decisions. We have followed 
the development of the CCIV 
for years and encourage you to 

contact us so we can discuss 
whether and how the vehicle 
may benefit your business.  

Read our CCIV Guide for 
details about the steps to get 
started and how to launch a 
CCIV product in the market. 
We recently secured the 
first CCIV licence in Australia 
and can help you get the 
authorisations you need and 
launch your CCIV product. 

Get in touch with partners 
Elliott Stumm and Langton 
Clarke or a member of our 
Funds Management team for 
help understanding the new 
regime.

ELLIOTT STUMM

Partner 
Funds Management

stop there. The CCIV resolves 
many of the issues which 
have plagued fund managers 
for years as a consequence 
of the use of trusts as a 
collective investment 
structure. For example, 
there are many issues that 
need to be managed when 
establishing a ‘multi-class’ 
trust, a key issue being the 
risk of contamination across 
classes. Each sub-fund of a 
CCIV is a distinct, segregated, 
protected, and generally 
separately regulated part 
of a CCIV. Anything that 
goes wrong with one sub-
fund should not impact any 
other sub-fund. The CCIV is 
essentially designed to operate 
as an ‘umbrella vehicle’ which 
makes it very attractive for 
fund managers across all asset 
classes.

In addition, some of the issues 
associated with the use of a 
trust as an investment vehicle 
have led to complicated 
structuring. Several structures 
have been devised to minimise 
the risks associated with 
a trust not having its own 
personality and the trustee 
(an AFS licensee) being the 
legal entity that holds assets 
and enters into contracts. 
In some instances, the best 
structure from a liability and 

WHILE RECOGNITION INTERNATIONALLY MAY BE 
ONE BENEFIT, THERE ARE MANY OTHER BENEFITS 

THAT MAKE THE CCIV AN ATTRACTIVE VEHICLE FOR 
DOMESTICALLY FOCUSSED FUND MANAGERS.  
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ES  In an industry milestone, 
Stara secured the first AFS 
licence in Australia authorising 
a person to operate a CCIV.  
How do you expect the funds 
management industry will 
respond to the new CCIV 
regime?

PW  As with many innovations, 
I think the initial response 
will be guarded—there is a 
natural push back against 
change and a general attitude 
of ‘don’t fix it if it’s not broken’.  
Managers are familiar with 
managed investment scheme 
(MIS) structures and will be 
concerned anything perceived 
by the market as ‘novel’ will 
be more difficult to promote.  
Once there are a few live 
examples in the market 
and the structure is better 
understood, I believe it will be 
more widely utilised.  

Over time, I expect the CCIV 
regime will become the 
preferred investment structure 
for both managers and 
investors.

ES  What do you see as the 
major benefits and drawbacks 
of the new CCIV regime?

PW  CCIVs are very similar 
to umbrella and multiclass 
fund structures used in other 
major investment markets 
and should be more readily 
accepted by international 
investors than traditional 

Australian MIS trust structures. 
The major benefits of CCIVs 
are simplicity, cost, and time 
to market.  The use of CCIVs 
will significantly reduce the 
administrative burden on a 
manager and facilitate the 
issue of products quickly.  
Investors will hold shares 
in CCIVs, but investors will 
benefit from tax transparency 
in the same way they would 
if they held units in AMIT 
qualifying trust structures.  
Also, wholesale CCIVs don’t 
have a net tangible assets 
requirement for a manager.

The drawbacks are that the 
structure will take a little 
time to gain widespread 
acceptance and tax and 
stamp duty legislation and 
policies need to be updated 
to recognise the new regime, 
particularly in areas such as 
capital gains tax rollover relief, 
reconstruction relief, and 
land rich duty and related 
exemptions.

ES  You have a track record of 
successful investment through 
multiple market cycles. In your 
view, where are we at in the 
current property cycle and 
how is it likely to play out in 
the next one to two years?

PW  Quantitative easing and 
cheap money have driven 
asset price inflation which 
has led to risk being widely 
mispriced.  It will take some 

CONVERSATION
WITH PAUL WEIGHTMAN

Stara Real Estate Capital & Advisory

time for asset pricing to 
stabilise and for risk to be 
repriced.  There are a lot of 
real estate portfolios that 
have legacy issues as a result 
of the acquisition binges we 
saw leading up to the COVID 
pandemic.  I expect there will 
be a much greater focus in the 
near term on underlying cash 
flow and cash on cash returns.

At some point, the commercial 
office sector will have to 
come to terms with valuation 
methodologies—investors will 
question how appropriate it 
is to capitalise face rents that 
have limited correlation with 
underlying cash flows and how 
realistic is it to invest on the 
premise of capital gain from 
tightening cap rates when 
underlying demand is weak 
and interest rates are rising. 
This will be exacerbated by the 
structural shift of increased 
‘working from home’ or 
remote working policies that 
will further disrupt occupancy 
rates and act as an additional 
headwind to the sector.

As we have seen in previous 
cycles, there will be a widening 
gap in pricing of primary and 
secondary assets in all sectors.

At present, political instability, 
energy costs, and inflation 
are forcing investors to the 
sidelines.  History has shown 
you can’t just sit on the 
sidelines in periods of inflation.  

ES  Are there any particular 
sectors where you see 
significant investment 
potential?

PW  I am attracted to 
opportunities to invest in 
sectors that give exposure to 
underlying cash flow—themes 
such as population growth 
and aging populations, sectors 
that can take advantage 
of technological change 
and which provide some 
protection against inflation.  
Our areas of immediate 
focus are renewable energy, 
the hospitality sector in 
Queensland, convenience 
or everyday needs retail, 
particularly into centres 
that are dominant in their 
catchment, and modular 
accommodation.

Funds Management partner Elliott Stumm chats with Paul Weightman, managing director of 
Stara Real Estate Capital & Advisory (Stara) and founding executive chairman of Cromwell 
Property Group, about the new corporate collective investment vehicle (CCIV) regime, where we 
are at in the current property cycle, and the sectors with significant investment potential.

SPECIAL FEATURE—FUNDS MANAGEMENT
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the material can quantify or 
demonstrate the financial 
product’s ESG labels and 
representations, with best 
practice disclosure being 
independently verified. 

Our Funds Management 
lawyers can help review your 
material to ensure it meets 
best practice.

The Financial Services Council (FSC) released its Guidance Note 44—Climate Risk Disclosure 
in Investment Management (Note) in August 2022, providing practical guidance to fund 
managers on greenwashing, climate risk disclosure, and additional environmental, social, and 
governance (ESG) considerations. 

Funds Management lawyer Jordan Windress outlines what you need to know and what you 
should do next.

Some guidance
Australian regulators and 
investors increasingly 
expect fund managers and 
corporations to identify, 
manage, and report on the 
climate and environmental 
impacts of their products. ASIC 
and other financial service 
regulators are progressively 
focussing their attention 
on funds promoting their 
products as ‘climate friendly, 
‘impact investing’, and having 
‘net zero’ (or similar) impacts 
to ensure investors are not 
misled.  

Importantly for fund 
managers, the Note 
recommends where there 
is a claim or representation 
that a product is net zero, 
managers should be able to 

articulately and reasonably 
demonstrate the process that 
will lead to the commitment 
being fulfilled. The guidance 
also offers recommendations 
on when to use popular 
labels in advertisements such 
as ‘impact fund’ or ‘climate 
friendly’. Significantly, these 
labels should be clearly 
identifiable, explained, 
and measurable, and 
must consider the current 
marketplace and benchmarks 
for similar products. 

To avoid ‘greenwashing’ or 
misleading investors, the 
Note recommends funds 
may look to implement 
a standalone section in 
disclosure documents 
detailing the environmental 
objective, screening process, 

and ongoing assessment 
criteria for a financial 
product. Additionally, the 
Note stresses fund managers 
must regularly engage in 
qualitative and quantitative 
reporting to investors and 
the board on performance 
of the product against the 
advertised environmental 
objectives, similar to reporting 
on the financial progress of an 
investment. 

What should you do next?
Fund managers should 
scrutinise any disclosure 
documents and publicly 
accessible material which 
makes an ESG claim. 
Managers should review 
disclosure material to ensure 
it is correctly labelled and 

Guidance on

CLIMATE RISK 
EXPOSURE

JORDAN 
WINDRESS

Lawyer 
Funds Management

NEED TO KNOW

• Whilst not altering any legal obligations of fund managers, the FSC highlights the increased focus on fund managers 
from regulators regarding their climate risk and sustainable disclosures. 

• The Note provides practical steps based on best practice principles to assist investment managers with the 
communication and marketing of green, environmental, or impact products. 

• Boards and managers alike should be aware ASIC has repeatedly stated greenwashing is misleading and deceptive 
conduct which carries substantial penalties for those caught up in the practice.
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SIGNED, SEALED 
AND DELIVERED— 
deeds in banking and 
finance transactions

Agreements and deeds are types of written 
legal instruments used to record the 
understanding and promises made between 
parties.  While agreements and deeds may 
appear similar, it is important for parties to 
understand the key differences.  

Here, banking and finance lawyers Grant 
Schulz and Kate Dart provide a brief 
summary of the differences between 
agreements and deeds and explain why 
certain finance documents should be 
executed in the form of deeds. 

Consideration 
For an agreement to be 
legally binding, valuable 
consideration must be 
provided by one party in 
exchange for the other party’s 
undertaking or promise.  
Consideration is the benefit or 
price paid for the other party’s 
promise.  For example, in a 
loan agreement, a lender may 
receive security and interest 
payments in exchange for 
providing the loan. 

A key difference between 
an agreement and a deed 
is that no consideration is 
required for parties to execute 
a legally binding deed.  So, if 
there is any question about 
whether a party has provided 
consideration, the document 
should be in the form of a 
deed.  This is one reason 
guarantee and indemnity 
documents are often made by 
deed. 

Legislative 
requirements 
Specific documents may be 
required by legislation to be 
executed as a deed, such as 
conveyances of land or powers 
of attorney.  For this reason, 
security documents which 
include a power of attorney are 
almost aways entered into in 
the form of a deed. 

Acceptance
In addition to consideration, 
for an agreement to be 
legally binding it must be 
established that all parties 
agreed to, and accepted, 
the terms of the contract.  
Acceptance is most commonly 
demonstrated by all parties 
signing the agreement.  An 
unsigned agreement can 
still be considered a legally 
enforceable contract if it is 
established the parties clearly 
accepted the terms through 
their conduct or other actions, 
for example, if the parties 
performed the contract in 
accordance with its terms.

SPECIAL FEATURE—FUNDS MANAGEMENT
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GRANT SCHULZ

Senior Associate
Funds Management

KATE DART

Lawyer
Funds Management

In contrast, a deed is binding 
on a party upon being signed, 
sealed, and delivered to the 
other party, irrespective of 
whether the other parties 
have signed the deed.  A deed 
is regarded as ‘sealed’ under 
legislation if the document is 
clearly described as a deed or 
if it is stated to be ‘sealed’ and 
correctly witnessed.  Although 
a physical seal is not required, 
companies may still execute 
a deed under a common seal.  
Recent legislative changes 
in each state and territory 
have modified how deeds 
are signed and witnessed.  
For example, in Queensland 
the Property Law Act now 
provides an individual can sign 
a deed electronically without 
a witness. 

It is important to be aware 
‘delivery’ of a deed refers to 
the intention of a party to be 
immediately bound and not 
the transfer of possession of 
the actual document. Delivery 
is usually established by 
including the word ‘delivered’ 
in the signing clause.  

Execution formalities 
of a deed may present 
difficulties in practice
Each state and territory 
has implemented differing 
legislative requirements 
regarding the execution of 
agreements and deeds.  It is 
critical you ensure a deed is 
correctly signed and delivered 
in accordance with the 
relevant legislation as a failure 
to duly execute renders the 
deed unenforceable. This is 
especially so due to the recent 
legislative changes in each 
state and territory with regard 
to the electronic signing of 
agreements and deeds.

Limitation period 
The limitation period for 
an action under a deed is 
longer than an agreement.  
Limitation periods vary across 
jurisdictions in Australia, and 
range between 12 and 15 years 
for action under a deed and 
between three and six years 
for an action under breach of 
contract.  While deeds may 

attract a longer limitation 
period, equitable remedies 
such as, specific performance, 
may not be available for an 
action under a deed with no 
consideration. 

Summary 
There are key differences 
between agreements and 
deeds which may impact upon 
the binding nature of the 
instruments.  It is important 
for certain finance documents 
to be made by way of deed 
to ensure their enforceability.  
If you are required to sign a 
document and are unsure 
about the nature of the 
document or the execution 
requirements applicable to the 
document, please contact a 
member of our banking and 
finance team to discuss. 

IT IS IMPORTANT TO BE AWARE ‘DELIVERY’ OF A 
DEED REFERS TO THE INTENTION OF A PARTY TO BE 

IMMEDIATELY BOUND AND NOT THE TRANSFER OF 
POSSESSION OF THE ACTUAL DOCUMENT.

FUNDAMENTAL ISSUE 41  | 9



ASIC has been busy in its surveillance of retail and wholesale schemes, 
issuing stop orders on 11 target market determinations (TMDs) and 
a PDS and requiring the marketing materials for 18 funds (nine retail 
and nine wholesale funds) to be amended. Joe Fleming from our 
Funds Management team highlights the key takeaways from ASIC’s 
surveillance on both advertising materials and disclosure documents.

ARE YOU ON  
ASIC’S RADAR?

TAKEAWAYS 
1. Include prominent 

warnings when advertising 
past and target returns 
and footnote that past 
performance is not 
indicative of future 
performance and may not 
be achieved.

2. Use appropriate 
comparisons for the 
investment strategy of 
the fund and include 
prominent warnings 
about the comparison. 
Traditional indices, such 
as the RBA cash rate, have 
been scrutinised by ASIC 
when used as a comparison 
to products which have 
a non-comparable risk 
profile without appropriate 
warnings, including 
funds investing in real 
estate mortgage-backed 
securities and asset backed 
securities. 

3. Update the performance 
statistics in advertising and 
offer documents frequently.

4. Give balanced messages 
about returns and the risks 
of the investment. Where 
the returns of the product 
are promoted, include 
a reference to the risks 
section of the PDS. 

And always remember—if it’s 
good enough to include in an 
ad, then it’s good enough to 
be in the offer document.

TMDs—LESSONS FOR 
ISSUERS
For TMDs, the number and 
frequency of stop orders  
(11 since 13 September 2022), 
relating to a range of products 
demonstrates they are 
squarely in ASIC’s sights, and 
there are important lessons 
for issuers to consider when 
reviewing or issuing a TMD. 

Generally, having non-specific 
or no distribution conditions 
in the TMD is considered 
by ASIC to not meet the 
appropriateness requirements 
under the design and 
distribution obligations, 
consistent with the purpose 
of the regime. Distribution 
obligations are those in 
respect of how and through 
what channels products are 
marketed.  ASIC is also heavily 
focussed on TMDs which set 
the reasonable allocation 
of funds to a product 
inconsistent with the standard 
FSC wording comprised in 
the ‘Investment products and 
diversification’ section of the 
TMD. For example, expressing 
the product as potentially 
a solution or standalone 
(75 percent – 100 percent) 
component will put the TMD 
at risk of being on ASIC’s radar.  

Several issuers were found 
to overstate the capital 
preservation of the products in 
the TMDs. As a rule of thumb, 

if there is any risk an investor 
may lose their capital when 
investing in a product, the 
capital preservation traffic 
light should not be more 
than amber and the capital 
guaranteed traffic light should 
be red.  The product’s liquidity 
needs to be considered 
carefully and the ability to 
withdraw funds should not be 
overstated. If the underlying 
product is illiquid, ASIC has 
scrutinised TMDs which scope 
the target market as including 
investors needing liquidity in 
the short term. Likewise, for 
the risk and return profile, 
if the product involves 
borrowing in its activities a low 
risk and return profile should 
not be promoted. 

IS YOUR TMD COMPLIANT?
If you are unsure whether your 
TMD is compliant or it needs 
to be reviewed, please reach 
out to a member of our Funds 
Management team.

JOE FLEMING

Lawyer 
Funds Management

SPECIAL FEATURE—FUNDS MANAGEMENT
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The details
ASIC reports that during 
the 2021-22 financial year it 
secured $229.9 million in civil 
penalties, as well as criminal 
convictions against  
33 individuals.

ASIC also commenced its 
Financial Advisers Register 
Review project, which aims 
to reflect the correct status of 
financial advisers who were 
prohibited from providing 
personal advice to retail clients 
because they did not pass 
the financial adviser exam by 
1 January 2022. As part of the 
project, 793 advisers’ records 
were reportedly updated to 
reflect a ceased authorisation 
status. ASIC’s work in this 
space also resulted in the 
cancellation of several AFS 
licences. 

ASIC chair Joseph Longo notes 
now that most of the Financial 
Services Royal Commission 
recommendations have been 
enacted (namely the product 
intervention powers, design 
and distribution obligations 
(DDO), reformed breach 
reporting requirements, the 
hawking reforms, and the 
deferred sales model for 
add-on insurance), ASIC has a 
stronger regulatory framework 
and more powers to support 
its enforcement activities. 

In the wake of the COVID-19 pandemic, 
ASIC has shifted its emphasis from supporting 
businesses with immediate economic 
recovery to addressing the regulatory and 
consumer protection issues arising in the 
changed economic environment. Lawyer 
Sarah Sherman says ASIC’s recently released 
annual report for the 2021-22 year (Report) 
demonstrates its ‘strong and targeted action’ 
against misconduct that is harmful to 
consumers and the integrity of the financial 
services sector.  

SARAH SHERMAN

Lawyer 
Litigation

REGULATORY AND 
CONSUMER PROTECTION 
ISSUES IN ASIC’S SIGHTS

THERE IS LIKELY TO BE 
CONTINUED SCRUTINY 

OF FINANCIAL SERVICES 
PROVIDERS ARISING 

FROM ASIC’S EXPANDED 
REGULATORY TOOLKIT. 

One of the Commission’s 
recommendations was 
centralised registration of all 
financial advisers who  
provide personal advice. This 
was mandated to occur by  
1 January 2023, but at the 
start of the month the Federal 
Government announced a 
delay until 1 July 2023 to be 
registered.

Next steps?
There is likely to be continued 
scrutiny of financial services 
providers arising from ASIC’s 
expanded regulatory toolkit. 

ASIC’s near-and-medium-
term priorities focus on 
areas of increasing risk of 
consumer harm and on the 
superannuation industry.  
Long term, ASIC will continue 
to enforce compliance with 
(among other things) DDO 
and the new breach reporting 
reforms.
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CONTESTED INVESTOR 
MEETINGS AND VALID 
PROXIES
Trustees and responsible entities (REs) should 
be diligent when examining the validity of 
proxies received prior to investor meetings, 
particularly contested investor meetings.  In this 
article, lawyer Sarah Sherman explains what 
you need to know.
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Key points
1. While the requirements 

for proxy votes under 
the Corporations Act 
(Act) appear relatively 
straightforward, care must 
be taken to ensure there is 
strict compliance.  

2. Resolutions influenced by 
invalid proxies may also be 
invalid, calling into question 
any acts performed in 
reliance on them. 

3. Trustees and REs should 
carefully examine any 
proxies received ahead of 
investor meetings and seek 
prompt advice if concerned 
about their status.

Contentious investor 
meetings
Investor meetings (whether 
between unit holders in a 
trust, registered scheme, or 
otherwise) are an important 
governance tool. However, 
they can also be a vehicle 
for disgruntled investors to 
influence the affairs of the 
trust or scheme in a way which 
furthers their own interests. 
Examples include seeking 
resolutions for—

• removal of the trustee or RE
• amendments to the 

constitution of the trust or 
scheme, or

• sale of property belonging 
to the trust or scheme.

Where there are competing 
interests at play, it is all the 
more important to ensure 
there are no irregularities in 
meeting procedure or voting 
which may compromise the 
validity of any resolutions. 

Proxies
The Act sets out the procedure 
for investors to appoint a 
proxy to vote on their behalf 
at investor meetings, which 
is often supplemented by the 
relevant constitution.  

Trustees and REs should 
always examine proxies 
received prior to an investor 
meeting to ensure they 
are valid. In the case of 
contentious meetings, 
proxy votes are particularly 
important because they are 
vulnerable to suggestions 
of manipulation by parties 
looking to further their own 
interest.

What are the key matters for 
trustees and REs to consider 
in determining validity of 
proxies?

Execution
A common issue with proxy 
documents is whether they 
have been validly signed or 
executed. Signatories should 
always match the records 
held by the trustee or RE. In 
the case of companies, it is 
best practice to undertake a 
current ASIC search to confirm 
the number and identity of 
directors.  For companies 
with multiple directors, two 
directors are required to sign 
the proxy form. If only one 
director proposes to sign the 
proxy, it will need to provide 
evidence of its authority to 
do so (for example, by way of 
the company constitution or 
a power of attorney).  If only 
one director signs the proxy, 
but does not state they are 
sole director, this could be 
a warning the proxy form is 
invalid.

Delivery 
Proxy documents must be 
provided to the trustee or RE 
in advance of the meeting.  It 
is best practice for an investor 
to send the proxy directly to 
the trustee or RE. This protects 
the integrity of the proxy and 
eliminates the possibility of 
interference.

In the case of contentious 
meetings, it is common 
for disgruntled investors to 
attempt to persuade other 
investors to direct proxies to 
a common person.  Investors 
may be told to provide proxies 
to the appointed person or a 
third party, who will in turn 
pass them on to the RE or 
trustee. This leaves the proxies 
vulnerable to tampering or 
manipulation and hinders the 
RE or trustee from assessing 
their validity in advance of the 
meeting.

Any notice of meeting which 
specifically directs proxies to 
be sent other than to the RE 
or trustee (or their professional 
advisers), without giving 
the option of sending them 
directly, will likely be invalid.

Timing and receipt
Depending on the trust or 
scheme’s constitution, proxy 
documents are typically 
required to be received by the 
trustee or RE at least 48 hours 
before the meeting. The 
documents may be received  
at a trustee or RE’s—

• registered address
• fax number
• a place, fax number, or 

email address specified in 
the notice of meeting.

The term ‘received’ in relation 
to an email communication 
is defined in the Act as when 
the email ‘becomes capable 
of being retrieved by the 
addressee at the addressee’s 
nominated electronic address’. 
Examples of when a proxy will 
not have been received by 
email include where—

• an email bounces back 
due to an incorrect email 
address

• the trustee or RE’s server 
rejects the email based on 
the size of the attachments. 

If the proxy is not received in 
the timeframe specified in 
the Act or the constitution, 
the proxy is invalid. The 
chairperson of the meeting 
does not have a discretion to 
accept the proxy.

Reach out 
Reach out to us if you have 
questions about the validity 
of proxies received prior to 
investor meetings, particularly 
contested investor meetings.

SARAH SHERMAN

Lawyer 
Litigation

If the proxy is not received in the 
timeframe specified in the Act or the 

constitution, the proxy is invalid.  
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SOME LESSONS 
FOR FINANCIAL 
SERVICE 
PROVIDERS

In a recent Federal Court decision, five AFS 
licensees part of the AMP Group were found to have 
contravened the Australian Securities and Investments 
Commission Act (ASIC Act) and the Corporations Act 
in deducting a ‘plan service fee’ from the accounts of 
members of a superannuation fund over a three year 
period where it was no longer entitled to.  Here, lawyer 
Karsen Haseler sets out three key lessons for financial 
service providers.

THREE KEY LESSONS 
1. Fees for services cannot be 

charged where you will not 
supply, or have reasonable 
grounds to believe you will 
not supply, services within a 
represented period. 

2. It is important to have 
effective compliance 
systems in place which 
are designed to catch and 
address systemic issues.

3. Complaints data should 
be analysed as a way 
to improve product 
delivery and as a means 
of ensuring accountability 
for compliance with 
financial services law. If 
you can catch an issue 
and proactively address 
it early on, it may spare 
you the financial and 
reputational cost of an ASIC 
investigation down the line.KARSEN HASELER

Lawyer 
Litigation

SPECIAL FEATURE—FUNDS MANAGEMENT

14 |  mcmahonclarke



ENTITLEMENT TO CHARGE 
FEES
The members of the 
superannuation funds were 
entitled to access general 
financial advice as part of an 
agreement between the AMP 
entities and their employer, in 
exchange for payment of fees.  
This access ceased when they 
left that employer; however 
the AMP entities continued to 
charge the fees.

CONTRAVENTIONS
Three of the AMP entities 
admitted to having 
contravened the ASIC Act 
which makes it an offence 
to accept payment without 
intending or being able to 
supply as ordered. 

Another two admitted to 
having breached the ASIC 
Act by failing to effectively 
monitor and supervise the 
deduction of the plan service 
fees, facilitating the deduction 
of the fees, and having 
knowledge of the other three 
AMP entities’ conduct.

All five AMP entities admitted 
to having contravened the 
Corporations Act, which 
requires financial service 
providers to do all things 
necessary to ensure they 
provide services efficiently, 
honestly, and fairly by—

• failing to implement a 
procedure and administer 
a system that ensured 
deductions of plan service 
fees ceased when a 
member’s employment 
ended

• failing to remit any fees 
deducted between the date 
the member’s employment 
ended and when they were 
notified, and 

• not having effective 
compliance arrangements 
in place to monitor and 
supervise the deduction 
and remission of the plan 
service fees.

PENALTIES
The Court ordered  
the companies to pay  
$14.5 million in penalties for 
their contraventions, and 

adverse publicity notices 
detailing the contraventions 
be published on the AMP 
Group’s website and sent to 
the relevant members.

LESSONS
The Court accepted the 
contravening conduct by the 
companies was related to 
one instance of a coding error 
which caused the erroneous 
deduction of fees and was 
not intentional.  However, 
it nevertheless concluded 
the contraventions to be 
‘extremely serious’ because 
the AMP entities had received 
numerous complaints related 
to the deduction of fees and 
had failed to proactively 
investigate whether there was 
a systemic issue.

This case highlights several 
lessons for financial service 
providers.  Reach out to a 
member of our Litigation team 
for more details. 

It is important to have effective 
compliance systems in place 
which are designed to catch 
and address systemic issues.
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NEED TO KNOW
1. The Quality of Advice 

Review proposes to remove 
the concept and licensing 
requirement for ‘general 
advice’ as well as repealing 
parts of Chapter 7 of the 
Corporations Act (Act).

2. The Review proposes to 
replace the ‘best interests’ 
duty on financial advisers 
under the Act with a 
broader requirement to 
provide ‘good advice’. 

3. It is suggested the 
requirement to provide 
a statement of advice to 
clients be abolished. 

4. The Review still leaves 
ambiguity in the provision 
of advice, such as what 
constitutes ‘good advice’?

ABOUT THE REVIEW
The Review, led by Michelle 
Levy of Treasury, considered 
whether changes should 
be made to the regulatory 
framework applying to 
financial advice to improve the 
accessibility and affordability 
to consumers. The answer so 
far is a resounding ‘yes’. Lawyer 
Jordan Windress explains. 

PROPOSED CHANGES 
TO THE DEFINITIONS OF 
ADVICE
The most significant changes 
for fund managers and 
financial advisers are the 
proposed changes to the 
definitions of advice. The 
Review suggests amending 
the definition of ‘personal 
advice’ to apply whenever a 
financial service provider gives 
a recommendation or opinion 
to a client about a financial 
product when the provider 
has knowledge of the client’s 
objectives, needs, or any 
relevant aspect of the client’s 
financial position. 

Under the proposed changes, 
personal advice could be 
provided irrespective of 
whether the provider has 
actually contemplated the 
client’s objectives. The end 
result is increased regulation of 
advice for providers. However, 
it is argued providers will be 
more likely to consider their 
advice per client and result in 
better advice emanating from 
the industry.

The Review also aims to 
remove the concept of 
‘general advice’, although 

general advice will still be 
the subject of consumer 
protections. Treasury says 
general advice warnings are 
commonly misused within 
the industry and result in little 
value to the consumer. One 
consequence is that a person 
currently providing general 
advice will no longer require 
an AFS licence, as long as 
they do not provide another 
financial service requiring 
an AFS license.  Significantly, 
certain opinions and 
recommendations currently 
considered general advice 
would fall within the ambit 
of personal advice under the 
proposed changes. Advisers 
should note they would still be 
required to comply with their 
obligations under consumer 
law, as well as adhering to their 
restrictions and obligations 
under the conflicted 
remuneration and design and 
distribution frameworks. 

Another proposed alteration 
is replacing the existing 
‘best interests duty’ with the 
obligation to provide ‘good 
advice’, resulting in the best 
interests obligations under 
Chapter 7 of the Act being 
repealed. Under the changes, 
advisers would be obliged 

to provide advice reasonably 
likely to benefit a client having 
regard to the individual 
circumstances within the 
adviser’s knowledge. 

In another industry change, 
personal advice providers 
will be required to obtain 
the written consent of their 
clients prior to receiving fees 
from financial products with 
continuous fee arrangements. 

NEXT STEPS?
The proposed changes 
received further market 
consultation which closed 
on 23 September 2022. 
The Review will provide its 
final report to the federal 
government by 16 December 
2022.

JORDAN 
WINDRESS

Lawyer 
Funds Management

QUALITY 
OF ADVICE 
REFORM   
are simplified 
obligations on the way?

SPECIAL FEATURE—FUNDS MANAGEMENT
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RECENT HIGHLIGHTS OF  
OUR FUNDS MANAGEMENT WORK
Registering the first CCIV licence in Australia
Advising Stara Real Estate Capital & Advisory on 
securing the first AFS licence in Australia authorising the 
operation of a corporate collective investment vehicle: 
this is a significant industry milestone.

$100 million restructure of StoreInvest
Advising Storeinvest, part of the StoreLocal Group and 
Australia’s largest unlisted self-storage investment 
group, on its partnership with leading global private 
markets firm Partners Group which is listed on the SIX 
Swiss Exchange. Partners Group invested $100 million 
into a fund launched by StoreInvest which, along with 
another $10 million contributed by private investors, 
which will fund growth through acquisitions, new 
development, and expansion of existing facilities. 

MARQ Private Funds
Lead adviser to MARQ in structuring and establishing 
multiple wholesale managed funds across the 
impact investment, property investment, property 
development, mortgage and other debt funds, equities, 
venture capital, significant investor visa sectors, and 
various other alternative investment classes, including 
Conscious Investment Management’s Social Housing 
and Summer Housing (NDIS) funds, of which Conscious’ 
existing flagship impact investment vehicle was the 
seed investor, RoBne Capital SEQ Fund, and Waterfind 
Waterfund, amongst others. 

Merger of Primewest Group and Centuria 
Capital Group managed investment schemes
Advising Primewest Management (now Centuria Capital 
Group), as responsible entity of the Primewest Property 
Income Fund (PPIF), in the merger of units in the PPIF 
with units in the Centuria Diversified Property Fund to 
form a stapled vehicle.

Registering the Tosca (AF) Fund
Advising Toscafund Australia on establishing an 
Australian feeder fund, the Tosca (AF) Fund, to invest in 
a Cayman Island based investment fund which in turn 
invests in global equities.

Subsequently, we advised on registering the Fund to 
facilitate its investment offering on wealth management 
platforms such as Netwealth, Praemium, and Mason 
Stevens.

Establishing IFM Investors $1 billion Long 
Term Private Capital Fund
Acting for IFM Investors, one of Australia’s largest fund 
managers, in establishing the IFM Long Term Private 
Capital Fund (LTPC) comprising a series of individual 
wholesale Australian unit trusts, together with a 
Cayman Limited Partnership. LTPC seeks to make 
private equity investments in large scale assets  
in Australia and New Zealand. 

$100 million Centuria Agriculture Fund
Advising Centuria Group on structuring the $100 
million Centuria Agriculture Fund, a stapled unlisted 
open retail scheme.

Launching the RF CorVal Property Fund 
Advising specialist property fund manager CorVal 
Partners (RF CorVal) on structuring and launching 
the RF CorVal Property Fund, an unlisted diversified 
property fund available to retail investors, as well as 
the design and distribution program.  Since inception 
in 2009, RF CorVal has acquired over $2 billion of real 
estate on behalf of large institutions, family offices, 
offshore groups and both wholesale and retail investors. 

RF CorVal New Zealand Trust
Advising CorVal Partners (RF CorVal) on establishing 
and launching a wholesale offer to raise $73 million to 
acquire a portfolio of 11 properties across New Zealand 
under sale and leaseback arrangements to entities 
within the Mainland Poultry Group, New Zealand’s 
largest producer and seller of eggs and major animal 
feed producer.

Save the Children Australian Impact 
Investment Fund
We have been engaged by the notable registered 
charity Save The Children to establish its second 
Australian impact investment fund: a dual investment 
vehicle comprising an early stage venture capital 
limited partnership and a unit trust with a capital raise 
of up $30 million.  The proceeds will be applied to 
invest in early-stage social enterprises generating social 
impact for children in health, education, and child 
protection sectors with a focus on digital and  
data products.
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A significant revamp of the unfair contract terms (UCT) regime is back on the 
agenda with the Albanese government tabling draft laws on 28 September 2022.

While the UCT Reform Bill is 
substantially the same as the 
lapsed reform Bill from 2021, it 
proposes significant increases 
to maximum penalties for 
competition and consumer 
law contraventions. The 
primary aim of the reforms 
is to deter non-compliant 
conduct and reduce the 
financial benefits and 
incentives for businesses to 
engage in conduct in breach 
of competition and consumer 
law, ensuring a robust level 
of protection for consumers. 
Here special counsel Brooke 
Bostock explores the proposed 
new regime.

Key takeaway
With increased penalties 
and powers, it is expected 
the Australian Competition 
and Consumer Commission 
(ACCC) and ASIC will take a 
strong approach to enforcing 
the reforms. Now is the time 
to review your standard form 
contracts to ensure they do 
not contain any unfair contract 
terms.  If they do, you should 
seek legal advice to ensure 
those terms are removed or 
redrafted. 

Background
In the November 2021 edition 
of Fundamental, we flagged 
reforms to unfair contract 
laws to provide greater 
protections for consumers 
and small businesses entering 
into standard form contracts. 
Those reforms were not 
passed before the 2022 
Federal election, and the Bill 
lapsed when parliament was 
dissolved. 

The Albanese government 
announced at its first sitting 
in July 2022 that it would 
introduce new UCT laws and 
on 28 September 2022 the UCT 
Reform Bill was tabled.

REVAMP OF THE UNFAIR 
CONTRACT TERMS REGIME 

EXPANDED 
SCOPE

Changes to the definition of ‘small business’ and changes to contract value 
thresholds mean the UCT protections will apply to more contracts.

Under the ACL (which addresses contracts for goods, services and the sale or grant 
of an interest in land), a contract will be a small business contract (regardless of the 
contract value) if at least one party to the contract has less than 100 employees or an 
annual turnover of less than $10 million.

Under the ASIC Act (which addresses contracts for financial services and products), a 
contract will be considered a small business contract if—

• at least one party to the contract has less than 100 employees or an annual 
turnover of less than $10 million, and

• the upfront price payable under the contract does not exceed $5 million.

PENALTIES There are currently no financial penalties for UCTs but they can be determined as 
being void by a court.

Under the proposed reforms:

• UCTs would be unlawful.
• A business or individual that proposes, applies, or relies on a UCT will be at risk of 

serious financial penalties.
• Each individual UCT in a contract is considered a separate contravention (so there 

can be multiple contraventions in relation to the one contract).

Penalties under the ACL:

• For individuals, maximum of $2.5 million per contravention.
• For corporations, maximum penalties are the greater of—

 - $50 million
 - if a court can determine the value of the benefit obtained—three times the 

value of the benefit, or
 - if a court cannot determine the benefit obtained—30 percent of the adjusted 

turnover during the breach turnover period for the act or omission.

Penalties under the ASIC Act:

• For individuals: the greater of—
 - 50,000 penalty units (currently $11.1 million), or
 - if the court can determine the amount of the benefit derived or detriment 

avoided because of the contravention—the amount x 3.

• For corporations: the greater of—
 - 50,000 penalty units (currently $11.1 million)
 - if the court can determine the amount of the benefit derived or detriment 

avoided because of the contravention, the amount x 3, or
 - 10 percent of annual turnover for the 12 month period ending at the end of the 

month the corporation contravened, or began to contravene, capped at  
2.5 million penalty units (currently $555 million).

NEW 
POWERS

The courts will have powers to make more flexible orders to prevent or reduce loss or 
damage in relation to UCTs and the power to impose monetary penalties.

ASIC and the ACCC will also have additional powers, including to issue notices and 
seek disqualification orders to prevent a person from managing a corporation.

The UCT Reform Bill will amend the Competition and Consumer Act, the Australian Consumer 
Law (ACL), and the Australian Securities and Investments Commission Act (ASIC Act).

What will change if the reforms are passed?
The key changes can be summarised as follows:
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In this update Matt Dolan, an Associate in our Real 
Estate team, reviews two hot topics for Queensland 
real estate: eConveyancing and the overhaul of the 
Property Law Act. 

E-CONVEYANCING MANDATE
The eConveyancing mandate will officially take 
effect from 20 February 2023 following the 
introduction of the Land Title Regulation 2022.

We have previously written about the Queensland 
Department of Resources consultation paper on 
the compulsory use of the Electronic Lodgement 
Network (ELN) for certain classes of conveyancing 
documents.

This is a positive step forward which sees 
Queensland align with eConvenaycing mandates 
throughout Australia in New South Wales, Victoria, 
South Australia, and Western Australia. 

OVERHAUL OF THE PROPERTY LAW ACT 
The Department of Justice and Attorney-General 
has recently released draft legislation to replace the 
Queensland Property Law Act, which has serviced 
Queensland for nearly five decades.  

The draft Property Law Bill (Bill) is primarily based 
on recommendations put forward by the QUT 
Commercial and Property Law Research Centre, 
including over 200 recommendations about 
removing outdated laws and modernising existing 
relevant laws.  

The draft Bill is open for public comment before 
its introduction into Parliament. To assist, a 
consultation paper has been released highlighting 
the differences between the draft Bill and the 
views of the property industry, legal, and academic 
stakeholders. 

PROPOSED NEW SELLER DISCLOSURE REGIME
We have recently discussed the proposed new 
seller disclosure regime in Queensland.  The 
Department of Justice and Attorney-General has 
indicated the new seller disclosure regime will 
most likely be incorporated into the Bill and is 
seeking further feedback on flooding disclosure 
obligations. 

WHAT HAPPENS NEXT?
If you would like further information on the 
proposed changes or directions on how to make 
submissions in response to the Draft Bill, then 
please contact a member of our Real Estate team. 

Are any contracts 
excluded?
Certain contracts will be 
excluded from the new UCT 
regime, including operating 
rules of licensed financial 
markets and licensed clearing 
and settlement systems and 
certain life insurance contracts.

What is a standard form 
contract?
The reforms also propose 
greater clarity in relation to 
the factors to be considered 
in determining whether a 
contract is a standard form 
contract. A contract may be a 
standard form contract even if 
there is opportunity for—

• a party to negotiate 
changes that are minor or 
insubstantial

• a party to select a term 
from a range of options 
determined by another 
party

• a party to another contract 
or proposed contract to 
negotiate terms of the 
other contract or proposed 
contract.

Which contracts will the 
new laws apply to?
The reforms are intended to 
commence 12 months after 
the UCT Reform Bill receives 
assent. This is designed to give 

business time to prepare and 
to ensure any standard form 
contracts are in order. The new 
laws will apply to:

1. Contracts entered into after 
the commencement of the 
reforms.

2. Any existing contracts 
that are renewed after 
commencement.

3. A contract term that is 
varied or added to an 
existing contract after 
commencement of the 
reforms.

We can help
Contact us for help with 
reviewing your standard form 
contracts to ensure any UCTs 
are removed or redrafted.

BROOKE BOSTOCK

Special Counsel 
Real Estate

MATT DOLAN

Associate 
Real Estate

HOT TOPICS 
for real estate 
in Queensland
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HAVE YOUR SAY ABOUT THE ASIA REGION FUNDS PASSPORT

ASIC is inviting the Australian funds management industry to participate in a short survey as part of 
the Asia Region Funds Passport (ARFP) review.

The ARFP is a multilateral framework intended to support the development of an Asia-region funds 
management industry through improved market access and regulatory harmonisation. It allows 
collective investment products offered in one participating economy to be sold to retail investors in 
another participating economy.

The survey, which closes on Tuesday 15 November 2022, focuses on the level of industry interest and/or 
preparedness to use the ARFP and the factors informing industry decisions about the ARFP.  

ANNOUNCING OUR LATEST PROMOTION AND NEW 
APPOINTMENTS

We are excited to announce Matt Dolan has been promoted to Associate in our Real Estate team. 
This promotion is a significant milestone in Matt’s career and helps strengthen our real estate market 
capabilities now and for the future.

We also welcome three new team members across the firm with lawyer Karsen Haseler joining 
our Litigation team, lawyer Kate Dart joining our Funds Management team to focus on Banking & 
Finance, and Darren Dhillon joining our Funds Management team as paralegal.

We congratulate Matt Dolan and warmly welcome our new team members who join our pool of 
talented people and reinforce our agenda for growth.

COMPLIANCE COMMITTEE FORUM WEBINAR

We recently hosted the Compliance Committee Forum Webinar along with Pitcher Partners and the 
Sydney and Melbourne Compliance Committee Groups.

You can access the webinar recording here and download the presentations below:

• Fund advertising and marketing – what do you need to know and how can you prepare?  
Selina Nutley, Partner – Litigation and Funds Management, McMahon Clarke

• The new corporate collective investment vehicle (CCIV) regime.  
Elliott Stumm, Partner – Funds Management, McMahon Clarke

• Topical tax issues for managed funds, including tax aspects of the new CCIV regime.  
Brenton Chan, Director, Investment Funds, Pitcher Partners

2022 ANNUAL PROPERTY FUNDS INDUSTRY FORUM

We congratulate Dinesh Pillutla, Selwyn Chong, and all the team at Core Property Research on another 
successful Property Funds Industry Forum.  We are proud to sponsor this annual industry conference 
where partner Sean McMahon shared what you need to know about ASIC surveillance and the funds 
management industry.

https://www.mcmahonclarke.com/
https://www.mcmahonclarke.com/
https://www.mcmahonclarke.com/people/matt-dolan
https://www.mcmahonclarke.com/people/kate-dart
https://www.mcmahonclarke.com/people/karsen-haseler
https://www.mcmahonclarke.com/people/darren-dhillon
https://surveys.asic.gov.au/surveys/ARFPSurvey
https://www.mcmahonclarke.com/people/matt-dolan/
https://www.mcmahonclarke.com/real-estate/
https://www.mcmahonclarke.com/people/karsen-haseler/
https://www.mcmahonclarke.com/people/kate-dart/
https://www.mcmahonclarke.com/people/darren-dhillon/
https://youtu.be/o9Xig2qfbGk
https://www.mcmahonclarke.com/cmsb/uploads/presentation-19-october-2022-advertising-and-marketing-of-products-selina-nutley-mcmahon-clarke.pdf
https://www.mcmahonclarke.com/cmsb/uploads/presentation-19-october-2022-the-new-cciv-pfa-master-class-elliott-stumm-mcmahon-clarke.pdf
https://mcusercontent.com/fe056ba685aa9eddfdfe3f951/files/7ff229da-e208-e312-56da-eafd65daeb31/Pitcher_Partners_Compliance_221019.pdf

