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Welcome to our first edition of Fundamental for 2023. 

Our special Real Estate feature covers the latest news about—

• fund through developments and development 
management agreements

• undertakings lenders should consider when financing 
property

• the overhaul of property laws in Queensland

• a recent High Court decision looking at the effect of the 
pandemic on a ‘business as usual’ obligation in a hotel sale 

• the statutory review of developers in Queensland

• the e-conveyancing mandate in Queensland

• sustainability in real estate

• proposed reform of Queensland body corporate laws

• embedded networks—changes to the network and retail 
exemption guidelines

as well as a conversation with Matthew Creagh and Toby 
Lewis from Marquette Properties about their plans following 
the acquisition of the Brisbane CBD’s Gold and Blue Towers, 
green and sustainability initiatives, greenwashing, and their 
expectations for the commercial office market.

We also update you on—

• ASIC’s warning for AFS licensees about regulatory action 
for historical contraventions

• what constitutes adequate systems and processes for AFS 
licensees

• ASIC’s first court proceedings alleging greenwashing.

We hope you enjoy the latest edition of Fundamental and we 
welcome your feedback.

Best regards

FI
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O
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Langton Clarke
Partner, Funds Management
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MATT DOLAN

Associate 
Real Estate

Fund through developments 
and development management 
agreements—Part 1
Development management agreements (DMAs) are formal document arrangements 
between landowners and developers seeking to collectively undertake development 
projects. 

It is impossible to say what constitutes a ‘typical’ DMA because the arrangements can 
vary substantially depending on the nature of the project and the responsibilities and 
risks each party is prepared to take on. 

While there is no ‘typical’ 
DMA, most fit within broad 
categories based on common 
features in the underlying 
structure of the arrangements 
between the parties.

In the first part of a two-part 
series, Real Estate associate 
Matt Dolan explores key 
elements found in DMAs 
used to regulate projects 
commonly referred to as 
‘fund through developments’. 
Matt looks at DMAs where 
the project involves the 
creation of development 
lots (either flatland or strata 
title) for immediate sale after 
completion. 

WHY ARE FUND THROUGH 
DMAS POPULAR?
Fund through DMAs 
often become popular in 
the property cycle when 
landowners are seeking a 
higher rate of return on capital 
than what might be available 
in a low yield developed 
property market. Often the 
landowner may be a property 

fund manager or private 
investor prepared to accept an 
additional development risk in 
exchange for a higher rate of 
return. In these circumstances, 
the landowner seeks to 
‘partner’ with a developer 
to undertake the project. In 
simple terms, the landowner 
acquires the project site (often 
identified by the developer) 
and provides the development 
funding on a ‘fund through’ 
basis. In exchange, the 
developer brings development 
experience and expertise to 
the project.

WHAT ARE THE KEY 
ELEMENTS OF A FUND 
THROUGH DMA?
Some of the key elements for 
developers and landowners to 
consider in finalising a DMA for 
a fund through development 
include—

• funding
• fees
• security for development 

fees
• funding oversight

• control and decision-
making power

• decision deadlock 
mechanisms

• remedies on default
• duty and tax implications.

Click here for a detailed 
discussion of these key 
elements. 

WHAT’S COMING UP IN  
PART 2?
In part 2 of our series on DMAs, 
Matt Dolan will take a closer 
look at DMAs used where a 
developer ‘runs’ the project 
and the landowner accepts a 
more passive role throughout 
the project. 

ANY QUESTIONS?
If you need to know more 
about fund through style 
developments and DMAs, then 
please get in contact with Matt 
Dolan or a member of our Real 
Estate Team.
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KD Following your acquisition 
of the famed Blue and Gold 
Towers in Brisbane CBD’s 
‘golden triangle’, you are now 
planning an eight-storey office 
development alongside the 
Gold Tower. How did your 
strategy around these projects 
develop and what is your long-
term goal? 

MC & TL We are investors 
in office assets and wanted 
to enter the prime office 
market— in 2021 we were 
fortunate to buy the Gold 
Tower and a year later the Blue 
Tower. 

They are both prime, classic 
office assets, and we believe 
the best investing, for us, 
is in the prime rather than 
secondary market. 

We feel the Eagle Street 
precinct is the best precinct in 
Queensland and these assets 
have growth in value ahead of 
them, enhanced by Dexus’ city 
shaping project opposite us at 
Waterfront Brisbane. 

We intend to hold both assets 
for the medium term towards 

or post completion of the 
Dexus project while Brisbane 
builds momentum as a prime 
real estate investment city 
in Asia and towards the ’32 
Olympics. 

KD Marquette recently 
announced a collaboration 
with the CBA for a $2 million 
green facility to undertake 
sustainability building 
upgrades at the newly 
acquired office building, 189 
Grey Street, Southbank. How 
do green and sustainability 
initiatives factor into 
Marquette’s investment and 
capital raising strategies? 

MC & TL We, like the majority 
of our industry, strive to 
make our assets as ‘green’ as 
possible— it’s the right thing 
to do and it will increasingly 
bring economic benefit to our 
investments as tenants seek 
sustainable, green premises 
and investors seek sustainable 
and green assets. 

It’s an ever-evolving space and 
we are on a continual journey 
to learn and implement the 
best practices. 

CONVERSATION
WITH TOBY LEWIS AND MATTHEW CREAGH 
Marquette Properties 

At Marquette, we’re 
particularly focussed on ‘re-
use’ and avoiding waste and 
believe this reduces carbon 
and is the most ‘sustainable’ 
thing we can do. 

KD ASIC has flagged that 
it will continue to target 
‘greenwashing’ in its oversight 
of capital raisings. Is ASIC 
doing enough in this space? 

MC & TL Yes. We understand 
the rationale behind ASIC’s 
focus on ‘greenwashing’ and 
preventing harm to consumers 
and agree some oversight 
is required—it is important 
to make sure this oversight 
doesn’t tip too far and 
dissuade funds from investing 
in sustainable alternatives. 
The private and public sectors 
don’t get enough credit for 
how much we’ve done in this 
space and how we continue 
to adapt and innovate as new 
information, methods, and 
technologies come to light. 

KD Is the commercial office 
market now at where you 
expected it to be 12 months 
ago? 

Real Estate partner Kristy Dorney chats with the founding members 
of Marquette Properties, Matthew Creagh and Toby Lewis about their 
plans following the acquisition of the Brisbane CBD’s Gold and Blue 
Towers, green and sustainability initiatives, greenwashing, and their 
expectations for the commercial office market.

SPECIAL FEATURE—REAL ESTATE

MC & TL Pre pandemic, retail 
was on-the-nose under the 
threat of internet retailing. 
Time has proven good retailers 
and good retail assets will 
continue to thrive. 

We see Covid as the equivalent 
of the internet shopping 
threat to retail—soon the 
world will realise the office and 
office assets are valuable and 
essential and the sector will 
thrive again. 

We bought the Gold and Blue 
Towers counter-cyclically and 
believe we will be rewarded for 
making that call. 

KD In your view, where are we 
at in the current property cycle 
and how is it likely to play out 
in the next one to two years? 

MC & TL 2022 was one of the 
worst years for stocks and 
bonds according to many 
sources and real estate only 
started to feel the pinch late 
in 2022. We feel 2023 will be 
tough for our sector but it will 
rebound quickly in late 2023 
and through 2024 and beyond.

MATTHEW CREAGH

Director of Asset Management 
Marquette Properties

TOBY LEWIS

Managing Director 
Marquette Properties
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Overhaul of 
property laws in 
Queensland
Following extensive public review of a draft 
in 2022, the Property Law Bill 2023 (Bill) 
has now been introduced to Queensland 
Parliament. Aimed at modernising property 
law in Queensland, the new legislation will 
replace the existing Property Law Act (Act) 
which has remained largely unchanged since 
its introduction in 1974.

WHY HAS THE BILL BEEN 
INTRODUCED?
The QUT Commercial and 
Property Law Research Centre 
undertook a review of the 
Act in 2013 proposing over 
200 recommendations to the 
Government. The intention of 
the Bill is largely to implement 
those recommendations. 

When introducing the Bill, 
Attorney-General Shannon 
Fentiman said “this is 
legislation that will most likely 
affect everyone at some stage 
of their lives when they own 
or deal with property. The 
Queensland Government 
is taking action to ensure 
our state’s property laws are 
modern and fit for purpose”.

SELLER DISCLOSURE:  
A NEW REGIME
One of the most 
significant changes is 
the implementation of a 
seller disclosure regime in 
Queensland. This represents 
a significant change to 
conveyancing in that state. 
The primary aim of the seller 
disclosure regime is to benefit 
parties to a conveyance by 
clearly identifying disclosure 
obligations, simplifying the 
complex mix of existing 

common law, statutory 
and contractual disclosure 
obligations, and creating 
a regime for disclosure of 
information that promotes 
consistency and clarity.

Draft regulations have 
been released with the Bill 
outlining the requirements 
for a prescribed disclosure 
statement which includes 
a title search, a copy of the 
registered plan of survey 
and, if the lot is included in 
a community titles scheme, 
a copy of the community 
management statement 
recorded for the scheme. See 
our earlier article for more 
details on the prescribed seller 
disclosure statement. 

ASSIGNMENT OF LEASE
The Bill also proposes to 
simplify existing rules in 
relation to leases. One of the 
most significant changes for 
both landlords and tenants 
is in relation to the release of 
tenants and guarantors on an 
assignment of lease. 

If passed, the new laws will 
mean a tenant and any 
guarantor of the tenant’s 
obligations under the lease 
will be released from liability 
under the lease following 
assignment, and from the date 

of assignment the tenant and 
any guarantors are not liable 
for any breach by the assignee. 
The parties to an assignment 
of lease will not be able to 
exclude these provisions—in 
other words, the terms of any 
consent to assignment by 
a landlord cannot impose a 
requirement for the tenant 
and any guarantor to remain 
liable for breaches that 
occur post-assignment of 
the lease. It will be critical for 
landlords to ensure (as part 
of the consent to assignment 
process) they are satisfied 
with the financial standing 
and strength of any new 
tenant and new guarantors 
and the security (bonds and/
or bank guarantees) provided 
under the lease to secure the 
performance of the tenant.

NEXT STEPS 
The Bill was referred to the 
Legal Affairs and Safety 
Committee on 23 February 
for consideration with a short 
period for public consultation 
ending 10 March 2023. We will 
provide further updates once 
the Bill progresses to the next 
stage. 

Reach out to our Real Estate 
team for more information.

MATT DOLAN

Associate 
Real Estate
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When looking to provide finance to borrowers to fund the acquisition 
of real property, lenders often look to insert covenants relating to 
the property being financed. A covenant, otherwise referred to as an 
‘undertaking’, is a promise given by a borrower or a security provider 
to do or not do a particular thing. 

Any breach by a borrower or security provider of any undertakings 
has the potential to trigger an event of default under the facility 
agreement.

The type of transaction will usually determine the undertakings to be 
captured under such a document. For example, undertakings relating 
to the preservation of a property’s value or maintaining a minimum 
value will typically be included in a facility agreement for a property 
financing. 

Here, senior associate Grant Schulz and lawyer Kate Dart highlight 
some other property related undertakings commonly seen on real 
estate financings.

UNDERTAKINGS LENDERS SHOULD 
CONSIDER WHEN FINANCING 
PROPERTY

GRANT SCHULZ

Senior Associate 
Banking & Finance

KATE DART

Lawyer 
Banking & Finance

8 |  mcmahonclarke



Property related 
undertakings
• Restrictions on the title 

to the property—following 
registration of the lender’s 
mortgage, the borrower is 
prevented from permitting 
or registering any caveat or 
other interest over the title 
to the property without the 
lender’s prior consent. 

• Maintenance—the 
borrower needs to 
take steps to ensure all 
buildings, fixtures and 
fittings on the property are 
maintained in a good state 
of repair and condition. If 
the property is designed to 
be let, the borrower must 
ensure that at all times the 
property may continue to 
be let.

• Development—unless 
the loan is advanced 
in connection with 
the development of a 
property, the borrower is 
prevented from applying 
for developmental approval 
or carrying out demolition 
or structural alterations to 
the property without the 
lender’s prior consent. 

• Leases—the borrower is 
required to comply with its 
obligations under a lease 
and to collect all rent in a 
timely manner, and ensure 
the tenant complies with its 
obligations under the lease.

• Notices—the borrower is 
required to provide the 
lender with any notices or 
orders given by a public or 
local authority with respect 
to the property within a 
certain timeframe. 

• Power to remedy—where 
a borrower fails to comply 
with its obligations under 
a facility agreement in 
relation to the property, the 
borrower must allow the 
lender to enter the property 
and take any action 
necessary to remedy the 
breach, with the borrower 
bearing the cost of the 
action. 

• Insurances—the borrower 
is required to obtain and 
maintain insurance for the 
full replacement value of 
the property at any time 
money is owed to the 
lender. The borrower must 
also ensure the lender’s 
interest is noted on any 
insurance policy. 

• Environmental matters—
where applicable, the 
borrower is required to 
follow the conditions of any 
environmental permit or 
law which may affect the 
property. 

• Valuations—a requirement 
for the borrower to obtain 
a valuation of the property 
once every 12 months 
during the life of the loan 
or on terms otherwise 
required by the lender.

• Project undertakings—
these include certain 
undertakings relating to 
the development of the 
property to ensure any 
works undertaken are to 
a high standard as may 
be approved by a quantity 
surveyor acceptable to 
the lender, and to ensure 
any cost overruns on 
the development are 
monitored on a regular 
basis.

A breach by a borrower or 
security provider of any 
undertakings may trigger 
a default under the facility 
agreement.

If you are considering 
entering into a property 
finance related transaction 
and would like more detail 
about the standard property 
undertakings seen in the 
market, please contact a 
member of our Banking & 
Finance team.

A breach by a borrower or security provider 
of any undertakings may trigger a default 

under the facility agreement.
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In our February 2022 edition of  
Fundamental, we discussed a decision of the 
New South Wales (NSW) Court of Appeal 
about the sale of Quarryman’s Hotel in 
Sydney and the issue of frustration in the 
context of the COVID-19 pandemic. In 
mid-March this year, the High Court 
unanimously overturned that decision, 
finding the hotel’s compliance with public 
gathering restrictions did not give the buyer 
a right to repudiate the purchase agreement. 
Here lawyer Sarah Sherman reports.

High Court says 
hotel sale not 
frustrated  
by pandemic

SARAH SHERMAN

Lawyer 
Litigation

Background

The contract required the 
seller to carry on the business 
in the ‘usual and ordinary 
course’ until the date of 
settlement. However, shortly 
after entering the contract, the 
Australian Government issued 
public health orders restricting 
the hotel to takeaway sales 
and delivery due to the 
COVID-19 pandemic. The 
business experienced a decline 
in value of $1 million, and the 
buyer sought to be released 
from the contract on the basis 
it had been frustrated.

The NSW Supreme Court 
initially said the contract 
had not been frustrated 
because the seller had not 
warranted the future income 
of the business. However, the 
NSW Court of Appeal went 
on to find the public health 
orders meant the seller was 
incapable of complying with 
its obligation to carry on the 
business to the standard 
required so the buyer was 
justified in refusing to settle 
and demand recovery of its 
deposit. 

High Court appeal

The High Court found 
unanimously in the seller’s 
favour and said the seller 
was ‘ready, willing and able 
to complete’ the sale and 
had kept trading despite the 
pandemic restrictions. 

The Court found the seller’s 
obligation was to ‘carry on 
the business in the usual and 
ordinary course as regards its 
nature, scope and manner’ 
incorporated an inherent 
requirement to do so in 
accordance with law. This 
included not only the hotel’s 
liquor and gaming licences 
but also compliance with 
public health orders.

The Court also said the 
seller had not guaranteed 
the hotel’s future value, nor 
had it accepted the risk the 
buyer could withdraw from 
the purchase if the value was 
reduced. 

Conclusion
The decision provides 
important clarity on the 
effectiveness of the ‘business 
as usual’ type clause in 
allocating the risk of legislative 
change, not only in relation to 
COVID-19 pandemic issues but 
generally.

SPECIAL FEATURE—REAL ESTATE
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Discussion paper
Following 12 months of engagement 
with industry participants and 
stakeholders, the panel released its 
long awaited 60-page Discussion 
Paper in November 2022. The panel 
was clear to say the Discussion 
Paper did not contain findings or 
recommendations. Rather, it listed 38 
‘options’ said to have been suggested 
by participants during its public 
consultation process. 

Options included licensing of 
developers, mandatory disclosure 
obligations before developers 
enter into contracts with builders, 
minimum standards for tendering, 
cooling off periods, and an expansion 
of the existing unfair contracting 
legislation to comprehensively apply 
to developers. 

Last year, the Queensland government convened a three-
person panel charged with reviewing the role of developers 
in the building and construction industry. 

Key to the review was considering the impact developers 
have on the quality and safety of the design, construction, 
and certification of buildings and other work practices 
along with advancing favourable security of payment 
outcomes in the building and construction industry.

Here’s an update on the latest from Real Estate partner 
Kristy Dorney who chairs the Property Council of 
Australia subcommittee (subcommittee) for the review of 
developers in Queensland.

REVIEW OF 
DEVELOPERS

KRISTY DORNEY

Partner 
Real Estate

Stakeholders were asked to provide 
submissions on the potential 
advantages and disadvantages of the 
options presented and whether the 
options were workable. 

The deadline for industry submissions 
closed in early January 2023. We 
now await a final report from the 
panel of its ultimate findings and 
recommendations. No deadline or 
target date has been set at this stage. 
Watch this space!

FUNDAMENTAL ISSUE 42  | 11



EMBEDDED 
NETWORKS
complying with 

exemption conditions
In this article, partner Kristy Dorney and lawyer Sarah Salesse 
summarise the key exemption conditions owners and operators 

of embedded networks must know about and comply with.

SPECIAL FEATURE—REAL ESTATE
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We can help
For assistance in reviewing 
the guidelines and ensuring 
compliance with the 
conditions, get in touch with 
partner Kristy Dorney, lawyer 
Sarah Salesse, or a member of 
our Real Estate team. 

Background
Embedded networks are 
privately owned electricity 
networks situated within 
private land. The network 
receives electricity from the 
main electricity network and 
distributes it to consumers 
within the private property. 
These can be found in 
everything from residential 
apartment buildings to 
commercial shopping centres. 

The generation, supply, and 
sale of electricity is a highly 
regulated industry requiring all 
parties who own or operate an 
electricity network to secure 
a licence from the Australian 
Energy Regulator (AER) and 
comply with the myriad 
legislative requirements 
which govern the terms of 
supply and sale of electricity to 
consumers. 

However, for embedded 
networks, there is an 
opportunity to operate without 
a licence and outside the main 
legislative framework provided 
strict compliance with a 
set of exemption condition 
guidelines is adhered to. 

There are two applicable 
guidelines published by the 
AER—the Electricity Network 
Service Provider Registration 
Exemption Guideline (Network 
Exemption Guideline) and 
the Retail Exempt Selling 
Guideline (Retail Exemption 
Guideline). The guidelines 
outline the exemption classes, 
the process for registering and 
applying for exemptions, and 
the conditions attached to 
each exemption class.

Exempt owners and sellers 
must ensure strict compliance 
with the exemption conditions 
as failure to do so is a breach 
of the National Energy Retail 
Law, attracting civil penalties. 

2022 change to 
exemption conditions 
The Retail Exemption 
Guideline was updated in July 
2022 and a draft of an updated 
version of the Network 
Exemption Guideline was 
released for consultation in 
October 2022. Read our article 
summarising the key changes 
to those exemption guidelines. 

Which conditions  
apply to you?
Each guideline contains a 
set of exemption conditions. 
However, not all conditions 
will apply. To determine which 
conditions apply, exempt 
owners and operators need to 
consider the following—

• the activity of the exempt 
seller

• how many customers the 
exempt seller has

• whether the customer 
of the exempt seller is 
residential or commercial

• whether the customer 
falls into the category of 
large customer or small 
customer.

If you are uncertain as to which 
exemption conditions apply, 
we recommend seeking legal 
or expert advice. The AER can 
also provide some guidance 
and further information. 

Snapshot of key 
exemption conditions
Some of the key conditions 
that may apply include—

• registering your exemption
• class of exemption
• information provision 

statement
• pricing
• billing
• disconnection and 

reconnection
• financial hardship 

arrangements.

You can read more about 
the exemptions and 
considerations here. 

The regulation of embedded networks and 
obligations imposed on operators and users is 

complicated and frequently overlooked. 

KRISTY DORNEY

Partner 
Real Estate

SARAH SALESSE

Lawyer 
Real Estate

Key takeaways

• Embedded networks present a valuable 
commercial opportunity for property owners.

• The regulation of embedded networks and 
obligations imposed on operators and users is 
complicated and frequently overlooked. 

• Updates to both the retail and network guidelines 
were released last year, so now is a good time to 
review and update your practices. 
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E-CONVEYANCING 
MANDATE IN 
QUEENSLAND

20 February 2023 marked the official move to 
e-conveyancing in Queensland. This move brings 
several changes to the standard form Real Estate 
Institute of Queensland contracts (REIQ contracts). 

In this article, Real Estate associate Matt Dolan 
touches on the changes to the REIQ contracts and the 
exemptions to the e-conveyancing mandate. 

REIQ CHANGES
The Land Title Regulation 
commenced on 20 February 
2023 and mandates 
e-conveyancing for certain 
documents, such as transfers 
for property transactions 
(mandate). These documents 
need to be digitally prepared, 
signed, and lodged using 
an Electronic Lodgement 
Network (ELN), such as PEXA, 
unless an exemption applies. 

As of 30 January 2023, the 
REIQ contracts have been 
updated to comply with the 
mandate by:

• Providing sellers with the 
ability to nominate the 
ELN platform to complete 
settlement. There are 
currently two approved 
ELN platforms, PEXA and 
Sympli. (McMahon Clarke is 
a PEXA subscriber).

• Removing the ability for the 
parties to elect to complete 
settlement via an ELN. 
The changes now make 
it mandatory for parties 
to complete settlement 
by that means unless the 

MATT DOLAN

Associate 
Real Estate

SPECIAL FEATURE—REAL ESTATE
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transfer is not classified as a 
required instrument under 
the Land Title Regulation. 

• Deleting the provisions 
allowing a party to 
withdraw from an 
electronic settlement. 
Parties can no longer opt 
out of e-conveyancing.

• Including a provision to 
clarify that communication 
via an ELN platform is not 
a notice for the purpose of 
the contract. 

EXEMPTIONS
The mandate means most 
standard sale and purchase 
transactions will now have 
to be settled electronically. 
However, there are some 
exemptions which mean 
paper instruments may still be 
lodged with Titles Queensland. 
If an exemption applies, the 
lodger (eg law firm) can lodge 
the required instrument in 
paper form but, in that case, 
Titles Queensland will require 
the lodger to deposit an 
exemption request form with 
the instrument.

Under the Land Title 
Regulation, a required 
instrument does not need 
to be lodged electronically 
through an ELN if one or more 
of the following exemptions 
apply:

• A party is an individual 
person who is not 
themselves an ELN 
subscriber and is not 
represented by a legal 
practitioner (eg a self-
represented buyer or seller).

• The ELN and/or Titles 
Queensland system does 
not have the functionality 
to complete the required 
transaction.

• When the e-conveyancing 
lodgement was attempted, 
circumstances beyond the 
lodger’s control prevented 
the lodgement from 
proceeding (eg on the 
settlement date there is no 
internet access).

• The instrument is required 
to be lodged with 
another instrument that 
cannot be lodged using 
e-conveyancing.

• Where a required 
instrument is lodged in 
combination with another 
instrument over the same 
title and a party to that 
other instrument is not an 
ELN subscriber or does not 
have an ELN subscriber 
(such as a law firm) acting 
for them.

• The instrument is lodged to 
replace another instrument 
that has been rejected 
or withdrawn and is part 
of a transaction where 
an associated financial 
transaction has been 
completed (eg a financial 
transaction where the 
purchase price or loan 
moneys for granting a 
mortgage have already 
been paid).

• The instrument being 
lodged gives effect to a 
transaction that is not 
an ‘ELN lodgement’ or 
‘ELN transfer’ within the 
meaning of the Duties Act 
(Qld).

NEXT STEPS?
McMahon Clarke is a 
registered PEXA subscriber 
and experienced in effecting 
electronic settlement and 
lodgements with Titles 
Queensland. If you would like 
further details or assistance 
relating to the e-conveyancing 
mandate, REIQ contract 
changes, or e-conveyancing 
exemptions, then please reach 
out to a member of our Real 
Estate team. 
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SUSTAINABILITY  
IN REAL ESTATE

Sustainability is not a new concept in the Australian real estate sector. However, mandating and 
legislating meaningful change has been a slow burn for the Australian Government. This may be 
set to change as the Australian Government begins implementing initiatives to support its June 
2022 commitment to reduce emissions by 43 percent by 2030 and achieve net zero by 2050.

Key sustainability 
initiatives under review
In our latest sustainability 
update for the real estate 
sector, we provide an 
overview of the following 
key sustainability initiatives 
currently under review: 

• Embodied carbon—a 
new rating tool is under 
development, tentatively 
called the NABERS 
Embodied Emissions tool, 
and proposing to measure, 
verify, and compare 
embodied emissions in 
new buildings and major 
refurbishments. 

• Climate-related financial 
disclosure—the Australian 
Government is moving 
towards introducing 
mandatory climate-
related financial reporting 
obligations with public 
consultation on its 
proposed plan closing last 
month. 

• Greenwashing—ASIC 
and the ACCC are 
sharpening their focus 
on ‘greenwashing’, the 
practice of overstating 
or misrepresenting the 
extent to which a business’ 
activities, product, or 
investment opportunity 
is environmentally 
friendly, with ASIC 
recently launching its first 
greenwashing prosecution 
and the ACCC publishing a 
report of its recent ‘internet 
sweep’ on greenwashing 
practices. 

• Real estate greenwashing—
the actions of ASIC and 
the ACCC will have a 
direct impact on the real 
estate sector with many 
commercial agreements 
now including covenants 
and representations 
in connection with 
environmental and 
sustainable practices. 

You can read more detail in 
our latest article. 

Where to from here?
As Australia’s strategy to 
achieve net zero by 2050 
unfolds, we expect to see—

• a sharp focus across all 
commercial dealings in 
the real estate industry 
on the allocation of risk 
and responsibility for 
implementing sustainable 
and environmental 
outcomes 

• potentially onerous 
obligations around 
disclosure of information 
and evidence to 
enable substantiation 
of sustainable and 
environmental 
representations. 

Drafting of clauses dealing 
with sustainability and 
collection of data to enable 
substantiation will require 
close attention to effectively 
pass-through obligations and 
ensure compliance.

Our Real Estate lawyers 
would welcome a discussion 
regarding your environmental, 

social, and governance 
(ESG) strategy and can assist 
in drafting and reviewing 
commercial contracts to best 
achieve these outcomes. 

KRISTY DORNEY

Partner 
Real Estate

SPECIAL FEATURE—REAL ESTATE
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PROPOSED REFORM 
OF QUEENSLAND BODY 
CORPORATE LAWS
The Queensland government has announced plans to 
reform current body corporate laws as part of their 
commitment to address the state’s ongoing housing 
crisis. The government hopes the reforms, along with 
an upcoming review of the South-East Queensland 
Regional Plan, will assist in making more land available 
for development, unlocking the largest number of new 
lots and homes in the state’s history.

CURRENT LAWS
Currently, a community titles scheme can only be terminated if a resolution 
without dissent is passed by the body corporate or the court orders it is just 
and equitable to terminate the scheme.

In announcing the proposal at an Urban Development Institute of Australia 
regional planning event on 16 February 2023, Deputy Premier Steven Miles said 
in some areas, like the Gold Coast, the only way to achieve new development 
is to demolish existing multi-unit dwellings. He went on to say “existing body 
corporate rules which require unanimous agreement of unit holders have 
allowed single owners to block developments. In some cases, the result has 
blocked or impeded development of whole city blocks”.

WHAT DO THE PROPOSED REFORMS MEAN?
The reforms, if passed, would mean only 75 percent of owners in a scheme 
would need to approve the termination in situations where it is not 
economically viable to maintain or repair the scheme’s buildings. This 
lower threshold will make it easier to sell or redevelop ageing and rundown 
complexes. 

However, it could be a while before the proposed changes become 
law. Drafting the legislation addressing these changes and stakeholder 
consultation is expected throughout 2023. 

Reach out to our Real Estate team for more information.

LUKE HEFFERAN

Associate 
Real Estate
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ASIC’s decision to cancel the AFS licence (AFSL) of Olive Financial 
Markets for contraventions of financial services laws has been upheld 
by the Administrative Appeals Tribunal (AAT). 

Litigation lawyer Sarah Sherman says the decision is a warning for 
AFS licensees that they may still face regulatory action for historical 
contraventions, even if the underlying conduct has been addressed and 
there is limited likelihood of it reoccurring. 

AFSL CANCELLATION 
UPHELD—A CAUTIONARY TALE
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BACKGROUND
Between 2013 and 2018, 
Olive Financial Markets Pty 
Ltd (Olive) operated two 
businesses on the Gold 
Coast, namely a managed 
discretionary account (MDA 
business) and a managed 
superannuation service 
(superannuation business).

As part of the MDA business, 
Olive offered contracts for 
difference (CFDs) over equities, 
commodities, and foreign 
exchange. In marketing the 
superannuation business, 
clients were usually cold-called 
and advised to roll over their 
superannuation from their 
existing fund to be managed 
by Olive.

Both businesses were 
operated by several of Olive’s 
authorised representatives. 

AFSL CANCELLATION
On 16 March 2020, ASIC 
cancelled Olive’s AFSL because 
it had not complied with its 
obligations to, among others—

• provide financial services 
efficiently, honestly, and 
fairly, and 

• take reasonable steps to 
ensure its representatives 
complied with their 
obligations to act in the 
best interests of clients. 

Olive was also found to have 
made false or misleading 
statements, engaged in 
unconscionable conduct, 
and breached anti-hawking 
prohibitions. 

ASIC said CFDs are generally 
not suitable for inexperienced 
investors due to their 
inherently risky and complex 
nature, and Olive did not take 
an appropriate level of care in 
marketing them. ASIC took 
issue with Olive’s method of 
using telemarketing staff with 
sales backgrounds, rather than 
financial planning, to outline 
the MDA and superannuation 
products to prospective clients. 
This system was problematic 
because it involved use of 
advice templates that were 
virtually identical for each 
client, with no explanation of 
the advice or testing of the 
client’s understanding. 

Olive received a multitude 
of complaints about both 
businesses over an extended 
period. Olive’s Financial 
Services Guide included a 
complaints handling process. 
However, ASIC said it lacked 
the detail and internal dispute 
resolution systems required by 
the Corporations Act. 

ASIC noted ‘serious and 
systemic’ contraventions that 
occurred over an extended 
period, stating ‘cancellation 
is the only appropriate option 
given the seriousness of 
[Olive’s] conduct and the 
need to deter similar conduct 
elsewhere’.

OLIVE’S REVIEW 
APPLICATION
Olive applied to the AAT for 
a review of ASIC’s decision 
on the basis it had since 
made improvements to 
the businesses. Those 
improvements included, in 
relation to the MDA business, 
introducing measures to 
ensure—

• only clients who passed 
an RG 227 test with an 
understanding of CFDs 
were accepted (RG227 deals 
with disclosure of CFDs to 
retail clients)

• qualified financial advisors 
reviewed statements of 
advice, and

• weekly assurance reviews 
were conducted to review 
client suitability.

Olive had also stopped actively 
marketing the superannuation 
business, although it had 
not ceased the business 
altogether. 

The AAT acknowledged the 
improvements made and 
noted it did not have reason 
to believe Olive is likely to 
contravene its obligations 
in the future. However, the 
AAT found the “problems 
went undetected—or 
were ignored—over a long 
period partly because of 
serious shortcomings in the 
compliance arrangements and 
complaints handling process” 
and this “bad behaviour went 
on under the noses of senior 
managers who manifestly 
failed to supervise those for 
whom they were responsible”.

As a result, Olive’s AFSL 
cancellation was upheld. 

NEXT STEPS?
The decision reiterates for 
AFS licensees the importance 
of ensuring compliance 
with their obligations under 
financial services laws and 
proactively dealing with 
complaints. Where there have 
been historical contraventions, 
demonstrating changes 
in practices is important 
but may not be enough to 
save a licence. Our Funds 
Management and Litigation 
teams can assist you in 
undertaking proactive audits 
of your processes, or in 
responding to regulatory 
action from ASIC.

SARAH SHERMAN

Lawyer 
Litigation

The decision reiterates for AFS licensees the 
importance of ensuring compliance with their 
obligations under financial services laws and 

proactively dealing with complaints.
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‘Greenwashing’, the practice of misrepresenting the extent to which a financial product or 
investment strategy is environmentally friendly, sustainable, or ethical, was first punished by 
ASIC in 2022. ASIC issued a total of eight infringement notices for alleged greenwashing 
in 2022, one so far in 2023, and has now launched its first court proceedings alleging 
greenwashing.

ASIC can issue an infringement notice under the ASIC Act. In the context of greenwashing, 
ASIC has relied on a general provision of the legislation which provides a corporation must not, 
in the supply or possible supply of financial services, or in connection with the promotion of the 
supply or use of the financial services, falsely represent its services are of a particular standard, 
quality, value, or grade.

Here, lawyer Jordan Windress outlines the first court action brought by ASIC plus the nine 
notices issued by ASIC, including four issued to Tlou Energy (Tlou), three issued to Vanguard 
Investments Australia (Vanguard), and one issued to Diversa Trustees (Diversa) and Black 
Mountain Energy (BME).

Greenwashing—an 
enforcement priority 
ASIC deputy chair Sarah 
Court has publicly stated 
ASIC will “continue to closely 
monitor sustainability claims 
and take action where we 
consider representations 
cannot be substantiated or 
are factually incorrect”. On 28 
February 2023, ASIC launched 
its first greenwashing court 
action against Mercer 
Superannuation (Australia) 
for making misleading 
statements about the 
sustainable nature and 
characteristics of some of its 
superannuation investment 
options. Mercer made 
statements about seven 
‘Sustainable Plus’ investments 
being suitable to investors 
committed to sustainability 
as the investments did not 
invest in entities concerned 
with alcohol, gambling, or 
fossil fuels. ASIC contends 

ASIC SEES RED ON 
GREENWASHING

Mercer misled the public as 
several companies invested 
in by Mercer engaged in such 
activities. 

The importance of being 
‘reasonable’
ASIC took its first action for 
greenwashing against listed 
energy company Tlou in 
October 2022, with Tlou paying 
$52,280 to comply with four 
infringement notices. ASIC 
raised concerns about false 
and misleading statements 
made by Tlou to the ASX. Tlou 
issued public announcements 
that electricity produced by 
Tlou was carbon neutral, low 
emission, and its projects were 
producing clean energy. 

ASIC started off strong in 
2023 taking action against 
listed energy company BME, 
issuing three infringement 
notices for alleged false or 
misleading sustainability 
statements made to ASIC 

between December 2021 and 
September 2022. BME elected 
to pay $39,960 to ASIC to 
comply with the notices. 

In the above instances, ASIC 
contended both Tlou and BME 
did not have a reasonable basis 
to make the representations 
or the representations were 
incorrect. ASIC contended 
BME did not demonstrate any 
specific modelling, details, or 
feasibility plan as to how its 
claims would be achieved. 

Ethical misrepresentations 
In December 2022, Vanguard 
paid $39,960 in response to 
three infringement notices 
issued by ASIC. ASIC was 
concerned the PDS issued 
for the relevant Vanguard 
fund would likely mislead 
the public, by overstating 
the claim Vanguard would 
not invest in companies 
significantly involved with 
tobacco sales. ASIC considered 

the fund would invest in a 
range of companies involved in 
the tobacco industry therefore 
misleading investors seeking 
sustainable or ethical returns. 
This is the first time ASIC 
has taken action against a 
company for greenwashing in 
relation to misleading ethical 
propositions.

ASIC issued a similar 
infringement notice to Diversa 
in December 2022 for a total 
sum of $13,320. Marketing 
material released by Diversa 
claimed the fund did not 
invest in companies involved in 
polluting activities or entities 
that cause environment and 
social harm. ASIC considered 
these statements were 
generic in nature and the 
investment screens alluded to 
were narrowly implemented 
by Diversa, so potentially 
misrepresenting the extent 
of social and environmental 
benefit of the fund to investors. 

20 |  mcmahonclarke



What should companies 
do from here?
Interestingly, most of ASIC’s 
attention and enforcement 
action is focused upon 
sustainability-related claims 
rather than ethical or 
governance issues which also 
fall under the environmental, 
sustainability, and governance 
considerations within the 
greenwashing framework. 
However, given the relatively 
small number of actions 
brought so far, it is unclear if 
ASIC will continue to target 
one area over the other. 

Lastly, ASIC’s deputy chair 
Sarah Court has repeatedly 
warned entities they must 
be able to support any 
statements and provide 
evidence and the basis for 
their claims. 

Companies need to be 
able to provide substantial 
evidence to support any claims 
made in offer documents, 
such as details of models 
or investment screens, and 
should endeavour to provide 
at least a cursory overview 
of their evidence in offer 
documents to provide a 
transparent message to 
potential investors. If faced 
with an ASIC enquiry or 
enforcement action, careful 
compilation of data to 
evidence and support claims 
is required to mitigate an 
adverse outcome.

What should fund 
managers do now?
Beyond ensuring disclosure 
documents are `true to label’, 
fund managers’ policies and 
procedures on assessment, 
reporting and divestment 
of non-compliant assets 
will no doubt come under 
scrutiny. With indications of a 
number of investigations on 
foot, and ASIC announcing 
greenwashing as a 2023 
enforcement priority, we can 
expect to see further action 
as the year progresses. Reach 
out to our Funds Management 
or Litigation team if you need 
assistance. 

JORDAN 
WINDRESS

Lawyer 
Funds Management

FUNDAMENTAL ISSUE 42  | 21



ASIC brought a proceeding against the 
Commonwealth Bank of Australia (CBA), 
alleging CBA violated the ASIC Act and 
Corporations Act by erroneously charging 
monthly account fees to customers in 
circumstances where the fee should have been 
waived. ASIC asserted CBA did not have 
adequate systems and processes. The court 
dismissed the proceeding and rejected ASIC’s 
argument that systems and processes need to 
have a zero percent mistake or failure rate to 
be adequate. Partner Selina Nutley and lawyer 
Karsen Haseler explain the key points and 
what you need to know now.

SYSTEMS AND 
PROCESSES—  
adequate not perfect

KEY POINTS
• While licensees are held to a high burden of 

commercial morality and ethics, the financial 
services laws do not require them to be perfect.

• An ordinary and reasonable customer would not 
expect large organisations which rely on humans 
working with complicated computer systems to be 
perfect.

• Although the court did not consider in detail what 
constitutes ‘adequate’ systems and processes, it 
found the extent of the failure and what was done 
to rectify it was relevant to whether CBA’s systems 
and processes were adequate, as well as whether it 
periodically reviewed and introduced new processes 
and controls.
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DETAIL
Between between 1 June 
2010 and 11 September 2019 
CBA erroneously charged a 
monthly account fee to almost 
one million CBA bank account 
holders who were entitled 
to a fee waiver. In total, CBA 
incorrectly charged more than 
$55 million. As of September 
2021, CBA had paid around 
$64 million in remediation to 
affected account holders.

In 2021, ASIC commenced 
proceedings against CBA, 
alleging, amongst other 
things, CBA—

• contravened its general 
obligations as an AFSL 
holder to do all things 
necessary to ensure 
financial services are 
provided efficiently, 
honestly, and fairly by 
having adequate systems 
and processes, and

• made false or misleading 
representations. 

ADEQUATE SYSTEMS AND 
PROCESSES
ASIC contended CBA—

• failed to establish and 
maintain adequate systems 
and processes to ensure it 
could apply the fee waiver 
without failure 

• that failure constituted a 
breach of AFSL holders’ 
general obligations to 
provide services efficiently, 
honestly, and fairly.

The court rejected this 
argument. Justice Downes 
said the financial services 
laws require a high standard 
of commercial morality 
and ethics, however “if the 
legislature had required 
perfection from licensees, the 
legislation would have stated 
this”.

While the court did not 
provide a test for what would 
constitute adequate processes 
and systems, it did detail 
various factors it considered 
showed CBA had adequate 
systems and processes:

• CBA introduced new 
and additional systems 
and processes during 
the relevant period. This 
demonstrated a proactive 
approach to improving 
systems and processes over 
time.

• The instances of 
incorrect charging only 
represented one percent 
of the fee waiver CBA was 
contractually required to 
apply. Therefore, the relative 
failure rate was low.

• Upon detection of each 
fee waiver issue, CBA took 
steps to investigate the 
cause of the error, rectify it, 
and remediate the affected 
customers.

FALSE OR MISLEADING 
REPRESENTATIONS
ASIC contended each time 
CBA entered into a contract 
with a customer which 
included a fee waiver as a 
term, CBA made the implied 
representation it would have 
‘adequate’ systems and 
processes to ensure the fee 
was waived without fail.

The court did not accept such 
an implied representation 
was made. However, it went 
on to say even if it was, CBA’s 
customers would not have 
been misled or deceived 
because they would know 
systems and processes 
within large organisations are 
complicated and cannot be 
expected to be perfect.

TAKEAWAYS
In summary, systems and 
processes cannot be viewed 
as a ‘set and forget’ exercise. 
Happily, the court found 
licensees do not need to 
be perfect, but proactivity 
in improving systems 
and processes may be all 
important. And, as always 
in a post-Hayne world, if 
licensees catch wind of an 
error, they need to act quickly 
to investigate, resolve, and 
remediate those affected. 

SELINA NUTLEY

Partner 
Litigation and Funds 
Management

KARSEN HASELER

Lawyer 
Litigation

WHILE LICENSEES ARE HELD TO A HIGH BURDEN OF COMMERCIAL 
MORALITY AND ETHICS, THE FINANCIAL SERVICES LAWS DO NOT 
REQUIRE THEM TO BE PERFECT.
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TAYLOR GREEN

Associate 
Funds Management 

KATHLEEN TOMASSEN 

Property Paralegal 
Real Estate

MATTHEW HINDE 

Law Graduate 
Funds Management

DARREN DHILLON

Lawyer 
Funds Management

NEW APPOINTMENTS AND PROMOTIONS

We are delighted to welcome associate Taylor Green and law graduate Matthew Hinde to our Funds 
Management team along with property paralegal Kathleen Tomassen to our Real Estate team. We also 
congratulate Darren Dhillon on his promotion to lawyer.

PARTNER KRISTY DORNEY JOINS PCA COMMERCIAL OFFICE 
COMMITTEE

We are proud to announce that Real Estate partner Kristy Dorney has joined the Property Council of 
Australia (PCA) Queensland: Commercial Office Committee for 2023/24. Kristy’s appointment follows 
her nomination as chair of the Queensland PCA Developer Review subcommittee and appointment 
to the Queensland Law Society Construction & Infrastructure Law Committee. We congratulate Kristy 
on this achievement and well-deserved recognition of her continuing contribution to the real estate 
industry.

ASIC SEEKS FEEDBACK ON FINANCIAL REQUIREMENTS 
INSTRUMENTS

ASIC has released a consultation paper seeking feedback by 31 March 2023 on its proposed remaking 
of certain class orders which prescribe financial requirements for custodians, responsible entities, 
investor directed portfolio service operators, and corporate directors of retail corporate collective 
investment vehicles. ASIC considers the current instruments are operating effectively and efficiently, 
and significant changes are not proposed. That means the status quo will, effectively, be maintained.

We are making a submission to ASIC on the financial requirements class orders. If you have any 
questions about the financial requirements imposed on your business, please reach out to a member 
of our Funds Management team. 

MSCI REAL ASSETS MARKET BRIEFING HOSTED BY  
MCMAHON CLARKE

Over 200 people attended the MSCI Real Assets Market Briefings, hosted by McMahon Clarke in 
Melbourne and Brisbane, where our industry experts explored Australia’s Commercial Property Report 
Card for 2022. Moderated by Funds Management partner Sean McMahon, and special thanks to our 
keynote speaker Benjamin Martin-Henry from MSCI Australia and our panellists: David Green-Morgan 
(MSCI), Ross Lees (Centuria Capital), Adam Murchie (Forza Capital), Mary Power (JANA Investment 
Advisers), and Joycelin Sim (QIC Real Estate).

Get in touch with our team for more information about what was discussed.
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