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Introduction
In recent years, Australia has witnessed strong growth in the alternative 
debt financing or non-bank lending sector. This is a fundamental shift 
with many drivers across all aspects of the market, including: 

• lowering interest rates and a supply shortage of typical property 
investments, which means investors are looking for investments 
that provide yield 

• the increasing and significant regulation of traditional bank lenders 
since the GFC, limiting the ability of these lenders to provide the 
level of credit required in the Australian market, and 

• the changing debt finance needs of consumers.

What is a debt fund?
While traditionally referred to as a mortgage fund, these funds are now 
more commonly referred to as a debt fund or credit fund. 

At its simplest, a debt fund is an investment vehicle operated by a 
fund manager which raises and pools capital to invest in fixed income 
investments (ie loans or bonds) with returns made up of interest 
payments rather than capital gains. The loans made by the fund can be 
lent for varying purposes, including working capital, property acquisition, 
business acquisition, or property development. These loans can be made 
on a secured or unsecured basis, which may, but does not need to, 
include a mortgage over real property. 

While the key investment objective of the fund is always similar - earning 
income returns for investors - the investment mandate of debt funds 
varies widely. Some examples of the investment mandates of funds we 
have established include:

• Funds that make loans for the acquisition of property in any 
industry and in any geographical location across Australia.

• Funds managed by a related party of a property developer to fund 
property developments carried out by the property developer.

• Funds to acquire a quasi equity interest in businesses in a certain 
industry where equity holding is highly regulated.

How is a debt fund structured?
The diversity of the purpose for the debt, whether direct lending, peer-
to-peer, mezzanine, bonds, secured or unsecured notes, distressed 
debt, or real estate and infrastructure strategies, means there is no one 
structure fits all. However, some fund structures provide key advantages.

We can help
In this Guide, we share some of our most important insights into debt 
provided through managed investment schemes. The following pages 
dive into how debt funds are structured and explore the benefits 
of contributory mortgage funds. We also give some tips about fees, 
preparing an offer document, structuring a loan from a fund, and 
regulation and compliance.

Get in touch with us
As always, we are happy to answer your questions about debt funding. 
We have hands-on and wide-ranging experience in this area which is 
highlighted on page 11. Please contact partner Emma Donaghue, or a 
member of our team (see page 10), who will help guide you through 
establishing a debt fund.

Prepared by:

Emma Donaghue
Partner 
Funds Management
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Single loan fund:
This option is particularly inefficient for debt funds due to the establishment costs involved.

Pooled debt fund:
As the name suggests, this is a single fund which pools investors’ money to provide several different loans. 
The lending risk is shared across all investors in the pool.
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How is a debt fund structured?
In many ways, the structuring aims for a debt product are no different from those of other funds.  
That is, the structure needs to—

• be tax effective for both the operator and the investor
• give investors limited liability protection, and
• be reasonably simple to operate and administer.

There are different types of fund structures, including the following options:

FUND

FUND
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CLASS B 
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Hybrid fund:
Some unit classes are pooled and others are contributory. The issue with this structure is how loans are 
allocated between pooled and contributory classes. Issues of conflict of interest arise for trustees and 
strict conflict of interest and allocation policies are required.

Contributory debt fund:
Here, separate classes of units relate to each loan to be made. Generally, investors are allocated ‘Cash 
Units’ (units that refer only to cash and other liquid fixed interest investments) and then ‘convert’ their 
Cash Units to ‘Loan Units’ which are referable to a loan they elect to invest it. On repayment of the loan, 
the Loan Units are converted back into Cash Units at which point the investor can withdraw their funds 
or invest in a new loan. There are other options on repayment of the loan. However, this is the preferred 
option for debt funds as it makes the capital ‘sticky’.
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A closer look at contributory debt funds
Under a contributory debt fund, one fund is established under a single constitution that allows for several 
different classes of units in the fund to be issued. 

Each class of units relates only to a specific loan the fund has made (apart from the Cash Units, which relate 
to cash and fixed interest assets). As a result, only investors who hold the class of units relating to the loan are 
entitled to the income received by the fund from the borrower under the loan. Correspondingly, losses suffered 
by the fund in respect of the loan only impact the holders of units in that class. This ensures losses on a loan are 
quarantined to the holders of the class of units that invested in the relevant loan. 

Whilst income distributions and capital losses are quarantined, the fund constitution can still provide the trustee 
with the flexibility to allocate fund expenses relating to the operation of the fund as a whole (eg accounting and 
legal expenses) to all classes of units on a proportional basis. 

The constitution should also contain the flexibility for new classes of units in the fund to be established by a 
board resolution, which sets out the terms of issue of the relevant class of units. Generally, the only difference 
between the terms of each unit class is the amount of fees paid to the trustee or the assets to which the class of 
units relate. 

This is a way to collect investors’ capital and have it ready to deploy for loans without diluting returns payable to 
investors. Investors initially acquire Cash Units and only acquire the class of units relating to a loan once the loan 
is ready to be drawn. 

This structure also facilitates the recycling of investors’ capital, because once a loan is repaid the capital is re-
invested in Cash Units. Investors can then use that capital to invest in further loans (or withdraw it). This process is 
demonstrated in the below diagram.

Advice is required to ensure tax consequences flow as they are intended.

INVESTORS BORROWER

CONTRIBUTORY 
DEBT FUND

CASH 
UNITS

LOAN 
UNITS

$$$ FOR 
UNITS

STEP 1: 
Investors are issued with 

Cash Units

STEP 2: 
Cash Units are redeemed 

for Loan Units

STEP 4: 
Loan is repaid and distributions 

will be applied to Cash Units 
or paid directly to Investor’s 
nominated bank account

STEP 3: 
Loan funds advanced

$$$ FOR 
LOAN
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What are the key benefits of a 
contributory fund structure? 
A contributory fund structure offers a range of benefits.  
Here are a few of the key advantages. 

Ease of establishing new classes of units 
Because each new loan opportunity is offered through the 
existing fund, it is generally quicker and easier to make new 
loan opportunities available for investment. This is because a 
new fund does not need to be created each time a new loan 
opportunity is made available for investment. All that is required 
is for terms of issue to be prepared and approved by the trustee. 

Efficiency in offer document preparation 
Because the fund uses a two-part offer document structure, 
where Part A discloses information about the fund generally 
and Part B discloses information about the individual offer, the 
preparation of the Part B offer document is generally quicker 
and easier than preparing a new IM for each loan opportunity. 
Generally, a base template is prepared at the outset for the 
structure of all future Part B IMs which means the trustee can 
streamline the process of including information about each 
specific loan opportunity. 

Fund is always open for investment 
Because Cash Units are only invested in cash, the fund is always 
open for investment and the trustee does not need to wait for 
discrete loan opportunities to be available before talking to 
prospective investors. 

More complete debt fund solution 
The fund is structured as a ‘master fund’ with loan opportunities 
regularly made available that investors can easily switch into, 
so the fund can be marketed as a more complete debt fund 
solution to investors. 

Investment in the fund becomes more ‘sticky’ 
The ease of moving in and out of loan opportunities and the 
repayment of capital in Cash Units (which makes it easier for 
investors to reinvest their capital in other loan opportunities 
in the fund), generally means investors tend to rollover their 
investment in the fund and stay in the fund for longer periods of 
time. 
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What about fees?
One of the most common questions we receive is about fees. To help you gain an understanding of fees we 
reviewed a range of disclosure documents for contributory and pooled funds and identified the range below of 
fees.

Contributory funds

Highest Management Fee Lowest Management Fee Average Management Fee

Up to 5% 0.5% 1.79%

Highest Performance Fee Lowest Performance Fee Average Performance Fee

20% of all distributions paid to 
investors

100% of any interest over the 
target return applicable to each 
investment

Differs between individual Loan 
Memorandums within the 
contributory funds

Highest Trustee Fee Lowest Trustee Fee Average Trustee Fee

0.2% p.a FUM 0.07% p.a FUM 0.12% p.a

Highest Trustee Removal Fee Lowest Trustee Removal Fee Average Trustee Removal Fee

Total fees to be paid if removed 
within 4 year term

Total fees to be paid if removed 
within 1.5 year term

Total fees to be paid until term 
expiry

Highest Administration Fee Lowest Administration Fee Average Administration Fee

$14,500 one off, from $20,000-
$40,000 depending on the 
amount of FUM 

$18,000 pa OR 0.5% $19,000 p.a

Pooled funds

Highest Management Fee Lowest Management Fee Average Management Fee

2% 1.5% 1.9%

Highest Performance Fee Lowest Performance Fee Average Performance Fee

100% of any interest over the 
target return for the fund 

10% of any interest over the target 
return for the fund 

71.6% of any interest over the 
target return for the fund 

Highest Trustee Fee Lowest Trustee Fee Average Trustee Fee

0.08% 0.04% 0.0675%

Highest Trustee Removal Fee Lowest Trustee Removal Fee Average Trustee Removal Fee

Total fees to be paid if removed 
within 4 year term.

Total fees to be paid if removed 
within 1.5 year term.

Total fees to be paid until term 
expiry. 

Highest Administration Fee Lowest Administration Fee Average Administration Fee

0.5% p.a 0.5% p.a 0.5% p.a

  7A Guide to Establishing Debt Funds 



Questions to ask about disclosure documents
The structure of the fund impacts disclosure documents. Generally, single loan and pooled funds require a 
single disclosure document. However, a contributory or hybrid fund’s disclosure document consists of multiple 
documents -

• a main part setting out the key features of the fund, the investment strategy, loan management strategy 
and risks 

• a second part setting out the features of each loan and the fees and costs and risks specific to that loan.

When preparing an offer document, here are the questions you need to consider:

Structuring a loan from the fund
There are multiple finance structures that can be employed by the fund. The most appropriate structure 
depends on the purpose of the loan being made and whether the fund is the sole lender or one of two or more 
lenders. 

To gain exposure to debt, the fund can do the following:

1. Make a loan directly to a borrower.

• Generally, a simple structure. 
• Where the fund is the sole lender, the fund will also directly hold the security. 
• Where two or more lenders are involved, the loan can be on a syndicated basis or both lenders will have 

their own bilateral loan agreements. A security trust is usually established to hold the security granted in 
support of the loan. 

• The loan can be a single or multiple draw down based on an agreed schedule or at agreed milestones. 

2. Participate (through a sub-participation agreement) in a loan made by another entity.

• This can be used to create a brand, whereby one entity is used to make the loans, and the fund 
participates. 

• However, the fund generally does not have control over the underlying security granted in relation to the 
loan. 

3. Acquire loan notes. 

• Useful where there are various participants.
• Security is generally held in a security trust. 

A fund can use a single structure for its loans or any combination of structures. 

These debt structures can have different tax consequences, so tax advice is essential.

1. What loans will the fund make, including what criteria must a loan meet to be offered to investors?

2. How will the loans be structured?

3. What security will be offered?

4. How will loans be identified?

5. What are the protocols and procedures for managing the loans?

6. How and when will income be distributed to investors?

7. Who is responsible for enforcement and who pays enforcement costs?

8. How and when will investor capital be returned? 
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Regulation and compliance
As debt funds are managed investment schemes under the Corporations Act, there are many layers of regulation 
and compliance that apply, including the Corporations Act, AFSL requirements, and the industry watchdog ASIC.

Here are the key issues you need to consider when establishing a debt fund:

• Do you have an AFSL with the appropriate authorisations? If the fund is only offered to wholesale clients, is 
making loans (which are a credit product), and does not and will not hold any notes, bonds, or other financial 
products (aside from bank accounts with an ADI), then a custody authorisation is not generally required. 
However, other authorisations are required.

• Does the fund need to be registered with ASIC? If the fund needs to be registered with ASIC, then it must 
either be registered as the correct type of fund or be issued by a responsible entity with the correct type of 
‘kinds of’ scheme operating authorisation.

Importantly, ASIC will look to the business of providing loan investment services as the focus of regulation, rather 
than the individual loans. This means each individual loan does not constitute a separate managed investment 
scheme.

Conclusion
Our Guide to Establishing Debt Funds was produced to provide 
a better understanding of structuring a debt fund, including the 
questions you need to ask about disclosure documents, what you need 
to know about fees, regulation and compliance, and how a loan from 
the fund may be structured.

Partner Emma Donaghue and our Funds Management team are 
available to assist with all your queries about the likes of preparing the 
constitution, compliance plan, investment management agreement, 
information memorandum, lending policies, obtaining an AFSL, and 
preparing loan and security documentation. Please contact us for 
more information.
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Our debt fund experience
One Investment Group – advising on establishing 
approximately 30 managed investment schemes 
each year, including debt funds. We are the lead 
adviser to OIG which has in excess of $35 billion of 
fund assets under management.

Centuria – advising Centuria on structuring and 
establishing debt funds (both single and multi 
loan funds), including establishing the investment 
and finance vehicles, assisting with the capital 
raise, negotiating the finance documentation, and 
completing legal due diligence.

MARQ Private Funds - lead adviser to MARQ, 
a specialist wholesale fund manager, including 
establishing several wholesale debt funds and 
advising on debt finance documents MARQ has 
entered as trustee of funds (as both lender and 
borrower).

Allfin Capped Interest Fund - Series 1 – acting as 
lead adviser to this fund’s trustee, MARQ Private 
Funds Pty Ltd. The fund was established as an 
innovative source of lending to a highly regulated 
retail sector. Our role involved establishing the fund, 
preparing the information memorandum, drafting a 
bespoke loan agreement reflecting the nature of the 
industry and the status of the borrowers, preparing 
a loans manual for the fund, and conducting 
information memorandum verification. The fund is 
seeking to raise up to $100 million (currently open).

Peer Capital Partners Credit Fund – advising the 
trustee in establishing a contributory mortgage 
fund, including preparing the fund’s constitution, 
investment management agreement, information 
memorandum and lending policies.

Australian Secured Capital Funds – acting for the 
responsible entity to establish two retail mortgage 
investment schemes, including obtaining the AFS 
licence, preparing each scheme’s constitution and 
compliance plan, registering the schemes with 
ASIC and settling the product disclosure statement 
detailing the investment opportunity.

Assurity Mortgage Fund – lead adviser to the 
trustee of this wholesale mortgage fund, a hybrid 
structure offering investment into both pooled and 
contributory mortgages, including establishing the 
fund, preparing the information memorandum and 
settling the authorised intermediary arrangements 
with a third party AFS licensee.

Prime Value Select Mortgage Income Fund – 
Prime Value Asset Management established this 
mortgage fund offering secured contributory 
mortgage investment opportunities and our 
role included establishing the fund, settling the 
information memorandum and advising Prime Value 
Asset Management as the fund’s licensed trustee.

Multiple Capital – lead advisers to Multiple Capital 
which is in a joint venture with Mulpha Funds 
Management out of Malaysia. Multiple Capital 
establish special purpose note issuing vehicles for 
the purpose of raising equity capital to on lend 
to property and development opportunities. We 
establish those vehicles, settle the capital raising 
offer documents and the authorised intermediary 
arrangements between Multiple Capital and Mulpha. 
We have more recently advised on and established 
a revised structure utilising investment funds as the 
lending entities.

Vasco Trustees – advising on establishing multiple 
funds, including debt funds, and acting as 
independent legal counsel for preparing loan and 
security documents for debt funds.

TruePillars Investment Trust – acting for the 
investment manager of this novel registered fund 
(which allows investors to select, via an online 
platform, specific business loans they wish to fund), 
including reviewing the trust’s product disclosure 
statement, advising the investment manager, and 
securing the manager’s AFS licence.

White & Partners - advising White & Partners, a 
real estate investment and advisory firm and a fund 
manager targeting investment from wholesale 
clients (forming part of the Ray White group of 
companies), on establishing in excess of 10 debt funds 
each year, with a combined value of over $150 million. 
We provide structuring advice to the trustee, establish 
the relevant structure (often a head fund/sub fund), 
and advise on the disclosure documents.

Gryphon Capital Income Trust – advising on the 
launch and ASX listing of the $300 million Gryphon 
Capital Income Trust, the first listed fund investing 
exclusively in Australian RMBS and ABS securities. We 
also advised on the payment of the offer costs and 
structuring a manager loan where part of the offer 
proceeds were advanced from GCIT to the Gryphon 
Group to be used as working capital, ensuring the 
pro-forma NAV of GCIT (an investment trust listed on 
the ASX) was equal to the subscription price paid at 
listing.

420 George Street facility agreement – assisting 
Forza George Street Fund in securing a facility of 
$16.65 millsion with US PE group Quadrant for the 
purpose of purchasing 420 George Street, Brisbane.

Homeworld Helensvale – assisting with the 
negotiation of a multi-million dollar finance facility 
to fund the future development of Homeworld 
Helensvale.
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This paper is produced as general 
information in summary for clients and 
should not be relied upon as a substitute 
for detailed legal advice or as a basis for 
formulating business or other decisions. 
McMahon Clarke asserts copyright over the 
contents of this document.

Liability limited by a scheme approved 
under professional standards legislation

Brisbane

Level 7, 100 Creek Street 
Brisbane Qld 4000   

GPO Box 1279  
Brisbane Qld 400 1

T 61 7 3239 2900   

mcmahonclarke.com

About McMahon Clarke
McMahon Clarke is nationally 
recognised as a market leader in 
the Funds Management and Real 
Estate sectors, which is backed up 
by our Litigation expertise.

We bring together specialist skills 
across our selected focus areas 
so you can optimise your ability 
to create wealth, build successful 
businesses and manage risk.

We provide the best 
possible advice by focusing 
on understanding your 
circumstances and objectives, 
applying leading technical 
expertise, and making it easy for 
you to work with us.

Our strength is underpinned by 
the calibre of our people which 
sees our firm consistently ranked 
as leaders in investment funds 
and real estate Australia-wide 
(Chambers Asia Pacific).

Our practice is nation-wide and 
we are now celebrating almost  
30 years in business.
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