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Welcome to the first edition of Fundamental 
for 2020 where we feature an interview with 
Primewest Group director David Schwartz.

With the fallout from the Hayne Royal 
Commission still being felt today, we examine 
some of the latest activity in the funds 
management and financial services space, 
including: 

• the Exposure Draft Bills implementing the 
final recommendations of the Hayne Royal 
Commission 

• the merits of the rule allowing listed 
investment company and listed investment 
trust operators to pay ‘stamping fees’ to 
brokers and advisers

• ASIC’s proposed guidance on how it plans to 
administer the new financial product design 
and distribution obligations

• the increased enforcement activity and 
investigation by government regulatory 
bodies 

• the surprise blowout in ASIC’s industry funding 
levies.

Then, turning our focus to the real estate 
industry, we review some important issues and 
latest developments:

• terminating a lease without a notice to remedy
• the appropriate methodology for calculating 

infrastructure charges
• the new project bank account system for 

private developments.

We hope you enjoy this edition of Fundamental 
and we welcome your feedback.
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SM After 25 years in business, 
Primewest Group (ASX:PWG) 
listed on the ASX late last year 
following an oversubscribed 
$100 million IPO from existing 
investors and institutions.  What 
are the key factors behind your 
success and your key messages 
for investors?

DS Over the years, we have 
grown steadily and built up 
a portfolio valued at over 
$4 billion. As we have grown, 
we have identified new and 
exciting opportunities, some 
of which require large sums of 
capital. Having always been 
a private company we were 
restrained by capital. However, 
our recent listing enables us to 
do two things: first up, it gives 
us the opportunity to participate 
in some larger transactions. 
Secondly, it means we can give 
our investors the opportunity to 
acquire stock in the manager. 

Some of our investors have been 
on this journey with us for over 
20 years. We have been very well 
supported in the market due 
to our strong focus on investor 
returns. What makes us different 

CONVERSATION
WITH DAVID SCHWARTZ
Primewest Group

Managing partner Sean McMahon chats with 
David Schwartz, Primewest Group director, 
about their successful listing on the ASX, how 
they have gone beyond their home turf of 
Western Australia to investing nation-wide, 
and their strategies behind pursuing investment 
in ‘daily needs convenience centres’.

from the rest is that our three 
directors have always been 
aligned with our investors and 
co-invested alongside them. 

SM As a Perth-based fund 
manager, is your focus 
on Western Australia or 
nation-wide?

DS Of our national $4 billion 
portfolio, 60 percent is based in 
WA. We are not, and have never 
been, an investor restricted 
by where to invest. We are 
what I would describe as an 
‘entrepreneurial investor’. We 
will go wherever we think will 
give our investors the best return 
on the funds invested. However, 
we are heavily weighted towards 
Perth for the following reasons:  

• When we established 
Primewest we were originally 
focused on WA assets, and 
we still own some of those 
assets today. 

• We currently see Perth as 
counter-cyclical. Perth has 
had a difficult time post the 
mining boom and this has 
presented us with great 
buying opportunities. 

• WA is our home turf. We 
understand the market, we 
know the tenants and agents, 
and we can react faster and 
better than anybody in our 
market.

SM What are the key themes you 
see emerging in the Australian 
property market over the next 
few years?

DS We believe the economy 
will perform steadily over the 
next few years. We are in a 
low interest rate environment, 
and while interest rates are low 
property investment is seen as 
a ‘safe haven’ offering better 
returns than the banks. We think 
Perth will outperform the other 
major capital cities.

SM You recently acquired a 
$30 million shopping centre in 
Coffs Harbor (Moonee Market 
Shopping Centre), New South 
Wales. What is your strategy 
behind the acquisition of a 
regional shopping centre? 

DS We have always liked this 
sector and refer to it as ‘daily 
needs convenience centres’. 
This property is well located 

and the turnover for some of 
the retailers has shown a steady 
growth rate of 7.5 percent year 
on year. Before we purchase any 
of these convenience centres 
we engage a demographer to 
prepare a report to determine 
future growth in the area. The 
report came back very positive 
about the prospect for growth in 
the area. 

We also believe we can add 
value for our investors by actively 
managing and marketing 
the centre as we have done 
elsewhere. Primewest now 
manages about $900 million 
worth of convenience centres 
around the country. Part of our 
active management strategy is 
to make sure we have the right 
tenant in the correct location in 
the centre.

Stamping fees – what’s all the 
fuss about?

Following hot debate 
amongst regulators, industry 
leaders, politicians and media 
commentators, the Morrison 
Government recently announced 
a snap public consultation on 
the merits of the rule allowing 
listed investment company (LIC) 
and listed investment trust (LIT) 
operators to pay ‘stamping fees’ 
to brokers and advisers. 

The Government’s four-week 
review examined the ‘conflicted’ 
stamping fees exemption so that 
it can make an informed decision 
on whether to retain, remove or 
modify the exemption. 

Background – new Code of 
Ethics

On 1 January 2020, FASEA’s 
new Code of Ethics came into 
effect. The Code, which applies 
to AFS licensees and authorised 
representatives providing 
personal advice to retail clients, 
represents the biggest shake-up 
to the financial advice industry 
since the Future of Financial 
Advice (FOFA) reforms. 

Standard 3, which can be 
construed very broadly, 
has potentially significant 
repercussions for advisers by 
prohibiting remunerations that 
had previously been carved out 
from the FOFA reforms. 

Standard 3 states that advisers 
must not ‘… advise, refer or 
act in any other manner where 
[they] have a conflict of interest 
or duty’. The impact of this on 
the payment of stamping fees 
in relation to LITs and LICs has 
been a hot topic in the media. 

Stamping fees

A stamping fee is a form 
of remuneration received 
by an adviser in exchange 
for facilitating an approved 
capital raising, such as an IPO. 

SEAN MCMAHON

Managing Partner
Funds Management
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excluded from being considered 
conflicted remuneration 
when the FOFA reforms were 
introduced. However, the new 
Code of Ethics, particularly 
standard 3, has brought the 
issue to the forefront again. 

The issue arises because 
standard 3 concisely states 
that if there is a conflict an 
adviser should not act.  FASEA’s 
guidance note FG002 includes 
an example of an adviser 
recommending an investment 
in an IPO where the adviser 
was entitled to a stamping fee. 
According to the guidelines, 
the adviser’s conduct would 
breach standard 3 if they accept 
a stamping fee because it 
creates a conflict of interest. 
The commentary goes on to 
state that in order to avoid a 
breach, the adviser must either 
decline the fee or rebate the fee 
in its entirety to the client. The 
example leaves very little doubt 
as to FASEA’s attitude toward 
stamping fees.

Industry concerns

Unsurprisingly, the industry 
raised concerns: on the one 
hand, the Corporations Act 
clearly permits stamping 
fees, while the new Code of 
Ethics, when read with FASEA’s 
guidance, makes it very clear 
that accepting stamping fees is a 
breach of the Code.  

FASEA issued further guidance 
to clarify the issue in December 
2019.  That further guidance said 
an adviser would only breach 
the standard when the adviser 
has an ‘actual conflict’ and 
provided a set of criteria to assist 
in determining what an actual 
conflict might be. The updated 
guidance states:

In assessing whether an 
adviser has an actual conflict, 
advisers need to consider 
their remuneration in the 
context of the whole of the 
Code and satisfy themselves 
that this remuneration does 
not impact their ability to 
provide advice that meets 
the provisions of the Code 
including that:

• the advice is in the best 
interests of the client;

• the fees and charges 
(regardless of type) are 
fair and reasonable 

and represent value for 
the client and are fully 
understood by the client;

• the client understands the 
benefits, costs and risks 
of the recommendations 
made; and

• the advice and fee 
structure are appropriate 
for the client.

While the guidance did not 
specifically mention stamping 
fees it was, in our view, an 
attempt to water down the 
earlier statements by FASEA.

More confusion

Adding to the confusion, the 
Corporations Act requires all 
retail advisers to comply with 
the Code from 1 January 2020 
and to also nominate an external 
compliance scheme to monitor 
and enforce compliance with the 
Code.  

However, in November 2019, 
rather than requiring advisers 
to nominate an external 
compliance scheme the Federal 
Government announced it would 
establish a single disciplinary 
body to monitor compliance 
with the Code.  That body has 
not yet been established, and 
on 14 November ASIC granted 
relief from the obligation 
to register with an external 
compliance scheme until 
31 October 2022.  

What does it all mean for 
advisers?

While there is still some 
confusion, the current position 
for advisers is that stamping fees 
are appropriate where they— 

• relate to advice which is 
appropriate for their client

• are fair and reasonable and 
disclosed in the relevant 
offer documents and are well 
understood by their clients

• the risks of the investment 
are disclosed in the offer 
document 

• the advice they are giving is 
appropriate for their client.

There is undoubtedly more to 
come on this topic which has 
now moved from a regulatory 
issue to a political one.  Stay 
tuned as we await the outcome 
of Treasury’s public consultation 
process which closed on 
20 February 2020.
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The large package of Exposure Draft Bills implementing 
the final recommendations of the Hayne Royal 
Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry has 
caused more than a stir amongst financial service 
providers and members of the public alike.

THE BILLS EFFECTIVELY 
REPLACE THE EXISTING 
REPORTING OBLIGATIONS 
OF AFS LICENSEES AND 
INTRODUCE A MORE 
STRINGENT PROTOCOL.

Released by the government on 
31 January 2020, the Exposure 
Draft is available for public 
comment until 28 February 
2020—a fairly short period. The 
Government expects to introduce 
the Bills into Parliament by 
mid-2020. 

Here, Langton Clarke and Tom 
Chow explore three key proposed 
changes: strengthened reporting 
requirements for AFSL holders, 
new requirements for ongoing 
fee arrangements, and the new 
regulators’ regulator tasked with 
supervising APRA and ASIC.  

REPORTING, REPORTING, 
REPORTING
In response to various 
recommendations of the Royal 
Commission, the Bills effectively 
replace the existing reporting 
obligations of AFS licensees 
and introduce a more stringent 
protocol.

The new reporting regime 
introduces the following key 
changes:

• AFS licensees, as an 
obligation of their licence, 
must now comply with 
reference checking and 
information sharing 
protocols which ASIC plans 
to introduce. The reference 
checking requirements 
apply specifically to financial 
advisers, and the purpose is 
clear: if you’ve been a bad 
adviser, your next boss is 
going to know about it.

• Recommendations in the 
Royal Commission Report 
suggest AFS licensees should 
be required to investigate 
misconduct by their advisers 
and remediate the client 
for any loss they suffer as a 
result. The Bills modify the 
existing laws by requiring 
AFS licensees to conduct an 
investigation once they are 
aware of the misconduct, 

keep their client informed 
of the investigation and, 
if necessary, remediate 
the client for any loss they 
suffered. We suspect these 
aren’t the most controversial 
amendments proposed.

• The Bills strengthen the 
reporting requirements for 
AFS licensees. AFS licensees 
now have a bigger list of 
matters the Government 
considers ‘investigation 
worthy’ as well as a more 
prescriptive approach for 
investigations and reports 
that are lodged with ASIC. 
AFS licensees can no longer 
hide breaches (or the 
reasonable likelihood of a 
breach) behind an extended 
investigation period or a 
complicated breach report. 
ASIC wants to know what 
happened and they want to 
know now.

• Pursuant to one of the more 
substantial Commission 
recommendations, the Bills 
provide that mortgage 
brokers should be bound 
by the same reporting 
requirements described 
above.

SHAKEN NOT 
JUST STIRRED

DRAFT 
RESPONSE 
TO THE 
HAYNE ROYAL 
COMMISSION 

WHAT DO YOU MEAN 
‘ONGOING FEES AREN’T 
FOREVER’?
The Bills introduce new 
requirements for ongoing fee 
arrangements to be renewed 
annually by the client. Some 
advisers already do this, but 
clearly not enough for the 
Government’s liking.  The Bills 
also require the total amount of 
fees to be charged are disclosed 
to the client in writing and 
the client’s written consent is 
required before any ongoing 
fee can be deducted from the 
client’s account.  

THE REGULATORS’ 
REGULATOR
The Bills propose to establish 
the Financial Regulator 
Assessment Authority (FRAA) 
which will be independent of 
government and responsible 
for oversight of APRA and ASIC. 
The key functions of FRAA will 
be to:

• Biennially assess and 
report on APRA and ASIC’s 
effectiveness.

• When requested by the 
Treasurer, undertake 
capability reviews of APRA 
and ASIC.

• Report to the Treasurer 
on any matter relating to 
either or both of APRA and 
ASIC’s effectiveness.  The 
Bills provide a list of factors 
FRAA should consider when 
determining the effectiveness 
of APRA and ASIC.

WHAT’S NEXT?
If the introduction of the 
Financial Adviser Standards and 
Ethics Authority’s new Code 
of Ethics is any indication, the 
public and industry stakeholders 
will have plenty to say about 
these proposed amendments.  
We can help with any queries 
about the Exposure Draft and 
will keep you up to date with any 
developments.

LANGTON CLARKE

Partner 
Funds Management

THOMAS CHOW

Law Graduate 
Funds Management
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A review of ASIC’s proposed guidance 
on how it plans to administer the 
new financial product design and 

distribution obligations (DDOs) 
reveals the devil may not be in the 

detail.  Special Counsel Matt Moses 
explores the very high-level proposed 

guidance from the regulator and 
shares some practical takeaways for 
fund managers around governance 
processes, compliance frameworks, 

and distribution strategy.

The high-level ‘principles-
based’ approach is on the one 
hand positive, given that it will 
allow a fair bit of flexibility in 
how issuers and distributors go 
about interpreting and applying 
the design and target market 
obligations, especially in the 
remaining transition period.  
However, at the same time, 
some might think this regulatory 
approach does not help in 
delivering certainty around 
exactly what ASIC expects in 
relation to things such as what 
a target market determination 
for a particular type of product 
should look like.  ASIC has 
said it does not propose to 
give definitive guidance on 
the content and form of any 
target market determinations, 
or on the formulation of a target 
market, because a ‘one-size-
fits-all approach’ would not 
be appropriate.  It seems it is 
up to the industry to develop 
approaches over time which 
hopefully become industry 
norms.  

Considering consumer 
behaviour?
Given the principles-based 
approach ASIC is taking, 
there are some interesting 
points made by ASIC, some 
of which might lead to head 
scratching, especially in the 
absence of further clarification. 
One example is ASIC saying 
it considers issuers and 

distributors should not take 
advantage of ‘behavioural 
biases’ or factors that can 
impede consumer outcomes 
(eg the effect of behavioural 
bias on consumer interaction 
with information). Issuers and 
distributors should also consider 
‘consumer vulnerabilities’ and 
how those vulnerabilities might 
increase the risk that products 
sold to consumers do not meet 
their needs and may lead to 
poor consumer outcomes.  

Some more practical 
take-aways
Examples of some more 
practical points from ASIC’s 
guidance include the following:

• A key area ASIC does focus 
on is the role governance 
and compliance frameworks 
will play in the DDOs.  ASIC 
uses the term ‘product 
governance framework’ and 
says issuers and distributors 
will need to develop and 
maintain effective product 
governance processes, across 
the life cycle of a financial 
product. 

• That means products need 
to be designed so they are 
consistent with the likely 
objectives, financial situation 
and needs of the target 
consumers, which ASIC thinks 
involves identifying the target 
market before designing the 

Background
The DDOs were legislated back 
in April 2019, but do not come 
into effect until April 2021.  
Just before Christmas, ASIC 
released Consultation Paper 325 
together with a draft regulatory 
guide seeking input from the 
industry by 11 March 2020.  We 
earlier reported on the DDOs 
in the May 2019 edition of 
Fundamental.

Mainly high-level 
principles 
The material released is lengthy 
– the Consultation Paper is 
55 pages long, and the draft 
regulatory guide is almost 
80 pages.  Given the seismic 
shift to come about from the 
new regime in relation to how 
products are designed and 
sold and generally how fund 
managers and other issuers 
interact with consumers, there 
will be many eyes pouring 
over ASIC’s words. They will be 
looking for some concrete sign-
posts on how the regulator sees 
these new obligations working 
in practice, particularly given the 
quasi-financial advisory burdens 
some see as being imposed on 
issuers under the laws.  However, 
the extremely broad nature 
of the obligations has (maybe 
unsurprisingly) led to very high-
level proposed guidance from 

on the new design 
and distribution 
obligations

ASIC GUIDANCE 

the regulator, with little in the 
way of any detailed practical 
rules a fund manager, for 
example, might follow.

In this regard, in the 
Consultation Paper, ASIC has 
said:

Our objective is for the 
guidance to be clear and 
useful, and to provide 
issuers and distributors 
with tools and direction 
to assist them to meet the 
design and distribution 
obligations.  However, given 
the breadth and scalability 
of these obligations, which 
apply across the entire 
financial services sector, the 
draft regulatory guide is 
intentionally high-level, and 
principles-based.

This approach flows through 
ASIC’s draft guidance.  ASIC 
says it is up to product issuers 
and distributors to formulate 
their own approaches to 
implementing and complying 
with the new requirements.  
ASIC also recognises this is 
new territory for the Australian 
industry and the industry’s 
approach. The regulator’s 
approach is likely to develop and 
change over time, as everyone 
gets some experience under 
their belts (and presumably, as 
common approaches start to 
emerge across different product 
classes).

 GIVEN THE PRINCIPLES-BASED 
APPROACH ASIC IS TAKING, 

THERE ARE SOME INTERESTING 
POINTS MADE BY ASIC, SOME 

OF WHICH MIGHT LEAD TO 
HEAD SCRATCHING.

product and then ‘testing 
the product’, amongst other 
things.

• We think that governance 
processes around the design 
of products and interaction 
with target markets is an area 
ASIC will focus on after the 
new obligations come into 
effect in just over a year’s 
time. Fund managers and 
other product issuers should 
start to look at documenting 
a process and framework 
for the design of their 
financial products.  First up, 
this covers identifying their 
target market and fitting the 
product features into that 
market, in a way which can be 
objectively understood and 
demonstrated.

• Product issuers need to 
come up with a distribution 
strategy consistent with the 
identified target market and 
incorporate controls and 
restrictions on distribution. 
This is part of taking 
reasonable steps likely to 
result in distribution being 
consistent with the target 
market determination. An 

example given is a mortgage 
fund, where the fund 
manager becomes aware 
that a distributor is using 
language such as ‘cash or 
cash-like’ to promote the 
fund.

• It is clear ASIC expects fund 
managers will actively keep 
tabs on their distribution 
network and how they 
are promoting the fund 
managers’ products. This is 
going to present additional 
challenges for managers 
who do not just sell directly 
to their investors. There will 
be the need for documented 
procedures which are 
proactively implemented at 
all stages of the distribution 
cycle.       

It will be interesting to see 
the industry’s response and 
the approaches to the new 
obligations which will no doubt 
develop over the coming year 
and beyond.

MATT MOSES

Special Counsel 
Funds Management

http://www.mcmahonclarke.com/articles/changes-product-design-distribution-laws/
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In what has been referred to as a ‘labyrinthine legal dispute’, Wagner Corporation successfully 
appealed against infrastructure charges levied by the Toowoomba Regional Council (TRC) 
sending a clear message about the appropriate methodology for calculating the charges.

For developers, infrastructure charges are a significant ‘upfront’ cost of development and can 
materially affect the viability of a project and the likelihood of it proceeding.

WAGNER WINS THE WAR

Infrastructure charges:

Lawyer Luke Hefferan says this 
decision highlights two key 
lessons for developers and 
Queensland councils:

1. Council must establish there 
is trunk infrastructure in 
existence or planned for the 
development and there is 
extra demand placed on the 
trunk infrastructure as a result 
of the development.

2. Council must not calculate 
infrastructure charges in an 
unreasonable manner where 
the charges levied bear 
no legitimate relationship 
with the actual impact of 
the development on trunk 
infrastructure.

Although TRC has appealed the 
Planning and Environment Court 
decision, these are important 
lessons for both developers and 
councils.

BACKGROUND
TRC granted development 
approval to Wagner to construct 
an airport and business centre 
at Wellcamp near Toowoomba. 

Council levied infrastructure 
charges on Wagner for 
stormwater infrastructure and 
transport network infrastructure 
of approximately $3 million 
in relation to a range of uses 
approved for the development. 

Wagner challenged the 
calculation of the charges on the 
basis they did not demonstrate 
a reasonable correlation 
with the actual impacts of 
the development on trunk 
infrastructure. 

STORMWATER CHARGES
Wagner challenged whether 
trunk infrastructure existed, and 
if it did, whether there was extra 
demand placed on it as a result 
of the development.

Council’s argument relied on a 
local creek being deemed to be 
part of their trunk stormwater 
infrastructure so infrastructure 
charges could be calculated 
and applied. However, the creek 
in question was not identified 
as trunk infrastructure in the 
Council’s Local Government 
Infrastructure Plan.  

The Court dismissed Council’s 
argument on the basis that:

• There must be trunk 
infrastructure—no part of the 
creek was in the vicinity of the 
development, the creek did 
not service the development, 
and no trunk infrastructure 
was planned to be provided 
by Council in relation to the 
development.

• There must be extra 
demand placed on the trunk 
infrastructure—the Court 
said if trunk infrastructure did 
exist, then potential impacts 
on stormwater infrastructure 
would be adequately 
managed within the 
development itself without 
placing extra demand on 
trunk infrastructure.

The Court concluded the 
stormwater infrastructure 
charges should be nil.

TRANSPORT CHARGES
Wagner challenged the transport 
network charges and said the 
charges calculated by Council 
were unreasonable to such an 
extent that no reasonable local 
council could levy them.

The development approvals 
covered several uses which the 
Council, seemingly arbitrarily, 
categorised as either ‘industry’ 
or ‘essential’ services requiring 
infrastructure charges to be 
calculated on a gross floor area 
rate. Wagner argued some uses 
should instead be categorised 
as ‘specialised uses’ which 
required Council to attempt to 
estimate the actual impact on 
trunk infrastructure created by 
those uses.

The Court said Council’s 
‘broad brush’ approach in 
categorising each of the uses 
was unreasonable and created 
a significant overestimation 
of traffic volume created by 
the development. The Court 
agreed with Wagner that 
some uses should have been 

categorised as ‘specialised uses’ 
which meant Council had to 
make a meaningful attempt to 
accurately estimate the impact 
of these specialised uses on 
trunk infrastructure.

The charges levied by Council 
did not reflect a legitimate 
relationship between those 
charges and the extra 
demand imposed on the 
trunk infrastructure. The Court 
therefore held the transport 
infrastructure charges for 
the specialised uses should 
be remitted to Council for 
reassessment.

CONCLUSION
This case sends two clear 
messages.  Firstly, although 
Council’s calculation of 
infrastructure charges is often 
justified, a simple perfunctory 
approach to the calculation of 
charges may run afoul of the 
statutory requirements under the 
Queensland Planning Act.

Secondly, the Planning 
and Environment Court is 
willing to step in to rectify 
unreasonableness on the part 
of Council if a developer can 
establish the charges levied 
bear no legitimate relationship 
with the actual impact of 
their development on trunk 
infrastructure.

Our Real Estate lawyers can 
help you with appeals against 
infrastructure charge notices and 
other town planning issues.

LUKE HEFFERAN

Lawyer 
Real Estate
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ASIC
According to recent comments 
by ASIC Chair, James Shipton, 
ASIC—

• has commenced four civil 
cases arising from the 13 
matters referred to it by the 
Hayne Royal Commission, 
including significant actions 
against NAB subsidiaries, 
MLC Nominees (MLC) 
and NULIS, alleging it 
charged fees for no service, 
and 297 breaches of the 
National Consumer Credit 
Protection Act in relation 
to its mortgage introducer 
program.  MLC and NULIS 
have admitted to 255 of 
those breaches, and will be 
subject to a penalty hearing 
before the Federal Court in 
due course

• has referred two criminal 
matters to the Director of 
Public Prosecutions

• expects to imminently file 
two further civil cases arising 
out of the Hayne Royal 
Commission

• has instituted proceedings 
against Bendigo and 
Adelaide Bank plus Bank of 
Queensland, alleging unfair 
contract terms

• will increase scrutiny and 
enforcement action this 
year—

 - against auditors and 
superannuation funds.  
As discussed in another 

article in this edition 
of Fundamental, the 
costs associated with 
such investigations and 
enforcement action will at 
least partially be funded 
by a levy imposed on the 
industry

 - in relation to non-financial 
risks, such as corporate 
governance, compliance 
and operational risks.

More recently, ASIC released 
data confirming AMP, ANZ, CBA, 
Macquarie, NAB and Westpac 
collectively paid $749.7 million 
in compensation to customers, 
as at 31 December 2019, 
arising from two major reviews 
undertaken by ASIC starting in 
2015.  Those reviews related to 
the provision of non-compliant 
advice and fees for no service 
misconduct. ASIC has provided 
details of the compensation 
paid by each bank. 

Australian Transaction 
Reports and Analysis 
Centre (AUSTRAC)
In November 2019, AUSTRAC 
commenced civil proceedings 
against Westpac alleging 
Westpac breached its 
obligations under the Anti-
Money Laundering and 
Counter Terrorism Financing 
Act (AMLCTF Act) on 23 million 
occasions.

Some of the breaches AUSTRAC 
has alleged include that 
Westpac failed to—

• carry out appropriate due 
diligence on customers 
sending money to the 
Philippines and South 
East Asia for known child 
exploitation risks

• pass on information about 
the source of funds to other 
banks in the transfer chain

• keep records relating to 
the origin of some of these 
international fund transfers.

Westpac self-reported the 
breaches, and since AUSTRAC 
commenced proceedings, has 
released several statements 
outlining immediate and longer-
term responses, which include 
structural and staffing changes.

The maximum penalty which 
may be imposed against 
Westpac is in the range of 
$1 billion.

Australian Prudential 
Regulation Authority 
(APRA)
APRA is reportedly considering 
taking action against Westpac 
executives about alleged 
breaches of the AMLCTF 
Act.  The Banking Executive 
Accountability Regime allows 
APRA to disqualify boards and 
executives where they have 
failed to uphold and enforce 
the duties imposed under 

We have previously written about ASIC’s new enforcement 
philosophy of ‘why not litigate’ which arose in response to the 
Hayne Royal Commission.  However, the past few months have 
seen increased levels of enforcement activity and investigation 
by several other government regulatory bodies as well as class 
actions.  In this article, special counsel Selina Nutley details some 
of the more recent significant actions and announcements.  

IS YOUR HOUSE IN ORDER? 

REGULATORY 
ENFORCEMENT UPDATE –

SELINA NUTLEY

Special Counsel 
Commercial Disputes

legislation.  It also allows 
APRA to apply to the court for 
the imposition of fines up to 
$500 million.

Class actions
In addition to the above actions 
brought or contemplated by 
various government agencies, 
new class actions have been 
announced against NAB and 
CBA alleging excessive fees and 
failure to act in account holders’ 
best interests and also against 
AMP for failing to provide 
objective financial advice.  

These proceedings are in 
addition to the previously filed 
class action against AMP and 
one being investigated against 
Suncorp.

Conclusion
The pursuit of investigations and 
enforcement by these regulatory 
bodies, along with significant 
proceedings involving Australia’s 
major banking institutions, sends 
a clear message that financial 
service providers need to ensure 
their house is in order.

ASIC will increase scrutiny and 
enforcement action this year in 
relation to non financial risks, 
such as corporate governance, 
compliance and operational risks.

https://asic.gov.au/about-asic/news-centre/find-a-media-release/2020-releases/20-028mr-asic-update-on-compensation-for-financial-advice-related-misconduct/
https://asic.gov.au/about-asic/news-centre/find-a-media-release/2020-releases/20-028mr-asic-update-on-compensation-for-financial-advice-related-misconduct/
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A landlord is required to serve a notice to remedy breach on a tenant 
before exercising a right to terminate a lease, which is mandated across 
Australia by State-based legislation.

Serving a notice to remedy has become a ‘default step’ assumed to be 
required before the landlord can bring the lease to an end.

This can be quite frustrating 
for a landlord where it is clear 
the tenant has no intention of 
complying with the lease and 
the landlord simply wants to 
bring the matter to an end 
and get on with re-leasing the 
premises. 

However, as partner Kristy 
Dorney and lawyer Siobhan 
Luck explain, there are many 
circumstances where the 
landlord can do just that, without 
having to first serve a notice to 
remedy breach.

Repudiation
Where a landlord elects to 
terminate for a breach of the 
lease it is known as ‘forfeiture’ 
of the lease. The breach gives 
the landlord the right to elect to 
forfeit the lease. The statutory 

Importantly, for the conduct 
to be a repudiation, it must be 
completely inconsistent with 
conduct recognising a lease is 
still on foot. Asking to pay less 
rent due to a poor performing 
business is different to an 
express assertion by the tenant 
the rent will not be paid until the 
business starts trading better - 
the latter likely demonstrating 
a repudiation whilst the former 
still recognising an obligation to 
pay rent.

Terminating the 
lease
Before relying on repudiation 
as a basis for termination, 
the landlord should ensure 
it assesses the tenant’s 
circumstances as a whole and 
considers getting legal advice 
about the best way to bring 
the lease to an end. This advice 
should include a discussion 
about what claims the landlord 
might have against the tenant 
for damages in connection with 
termination and how to manage 
make good and abandoned 
property if the termination goes 
ahead. 

The courts will not lightly 
find conduct constitutes a 
repudiation and the onus is on 
the landlord to establish the 
case. 

However, in many cases 
the conduct will be clear, 
particularly where the tenant 
is simply refusing to take up 
occupation of the premises or 
has abandoned the premises 
without indicating any legitimate 
basis under the lease. In those 
cases, the landlord can bring the 
lease to a swift end and move 
forward with both re-leasing 
the premises and pursuing 
the ex-tenant for damages in 
connection with its breach. 

Our team can help with any 
queries you may have about 
repudiation and what steps you 
should take to terminate a lease.

TERMINATING A 
LEASE WITHOUT 
A NOTICE TO 
REMEDY

obligation to serve a notice 
to remedy before terminating 
only arises where the landlord 
elects to forfeit the lease for 
breach of a term of the lease. 
The same legislation allows for 
the tenant to apply for relief 
against this forfeiture in certain 
circumstances which may reverse 
the landlord’s decision to forfeit 
and see the tenant back in the 
premises. 

However, sometimes the 
tenant’s conduct, whilst 
constituting a breach of the 
lease, will also reflect a complete 
departure of the terms of the 
lease suggesting the tenant 
is demonstrating it has no 
intention to be bound by the 
lease at all. If a tenant acts 
in this way it is said to have 
‘repudiated’ the lease and its 
lease obligations. A landlord is 
entitled to accept the tenant’s 
repudiation and terminate the 
lease. 

Except in Victoria, where it is 
specifically caught by the notice 
to remedy breach legislation, 
the landlord does not have 
to issue a notice to remedy 
breach before terminating for 
repudiation and the tenant is 
not entitled to seek relief against 
forfeiture, as termination for 
repudiation is not a forfeiture. 

Conduct which has been enough 
to establish a repudiation 
includes:

• refusing to take occupation 
of the premises and 
commence the lease, in 
breach of an agreement to 
lease

• not just failing to pay rent 
(which would be a breach 
requiring a notice to remedy) 
but expressly refusing to pay 
rent and without regard to 
the lease terms

• vacating the premises
• giving notice of an intention 

to vacate and then taking 
steps to remove the tenant’s 
property from the premises.

THE STATUTORY 

OBLIGATION TO SERVE 

A NOTICE TO REMEDY 

BEFORE TERMINATING 

ONLY ARISES WHERE 

THE LANDLORD ELECTS 

TO FORFEIT THE LEASE 

FOR BREACH OF A TERM 

OF THE LEASE.

KRISTY DORNEY

Partner 
Commercial Disputes 
& Real Estate

SIOBHAN LUCK

Lawyer 
Commercial Disputes
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In this article, senior associate Kristy McCluskey 
suggests responsible entities, wholesale trustees and 
financial advisors should treat ASIC’s industry funding 
levies with a grain of salt following the recent surprise 
levy blowout.

INDUSTRY FUNDING MODEL
The ASIC industry funding 
model was introduced in 2017 
to enable ASIC to recoup 
its regulatory costs, such as 
stakeholder engagement, 
education, guidance, 
surveillance, enforcement and 
policy advice.  Up to 90 percent 
of regulatory costs are now 
recouped from levies across six 
sectors and 48 subsectors, with 
the remaining 10 percent from 
fees-for-service (such as an AFSL 
application fee).

As part of the funding model, 
each year ASIC releases a Cost 
Recovery Implementation 
Statement (CRIS) for the next 
financial year setting out ASIC’s 
budgeted resources and how 
these will be recovered from 
industry levies.

Levies are calculated in one of 
two ways: some organisations 
pay a flat levy fee, with the costs 
of regulating a subsector shared 
equally among all organisations 
operating within that subsector, 
whereas others pay a graduated 
levy depending on factors such 
as the number, size and value of 
an organisation’s transactions.

COST RECOVERY 
IMPLEMENTATION 
STATEMENT
In June 2019, ASIC released its 
CRIS for the 2018-19 financial 
year.  The CRIS provided 
budgeted levies for each of the 
six sectors, including—

• the ‘investment management, 
superannuation and related 
services’ sector, consisting of 
(amongst others) responsible 
entities, wholesale trustees 
and custodians, and

• the ‘financial advice’ sector, 
consisting of AFS licensees 
authorised to provide 
personal and general advice 
to retail and wholesale 
clients.  

However, while the CRIS sets 
out ASIC’s budgeted activities 
and the indicative levies to 
fund these activities, ASIC has 
warned that the budgeted levies 
are always subject to change 
depending on ASIC’s actual 
regulatory costs.

ACTUAL LEVIES
In December 2019, some five 
months after ASIC released its 
CRIS for the 2018-19 financial 
year, ASIC published a summary 
of actual levies across the six 
sectors and 48 subsectors.  
Not surprisingly, actual levies 
exceeded budgeted levies 
in some instances, although 
responsible entities and 
wholesale trustees seem to have 
been spared in the blowout:

• Responsible entities: 
 - indicative levy: minimum 

levy of $7,000 plus $22.04 
per $1 million of total 
assets above $10 million

 - actual levy: minimum levy 
of $7,000 plus $16.91 per 
$1 million of total assets 
above $10 million.

• Wholesale trustees:
 - indicative levy: minimum 

levy of $1,000 plus $18.18 
per $1 million of adjusted 
total assets

 - actual levy: minimum level 
of $1,000 plus $13.12 per 
$1 million of adjusted 
total assets.

ASIC
SURPRISE LEVY 

BLOWOUT
Other sectors were not so lucky. 
For example, ASIC indicated 
levies for credit intermediaries 
would be $1,000 plus $14.33 
per credit representative, with 
actual levies blowing out to 
$1,000 plus $42.26 per credit 
representative. ASIC cited the 
Hayne Royal Commission as a 
major contributing factor to the 
blowout.  The activity level within 
a sector, including the number of 
organisations in the sector when 
the actual levies are determined, 
can also be a contributing factor.

KRISTY MCCLUSKEY

Senior Associate 
Funds Management
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PROJECT BANK 
ACCOUNT SYSTEM

for private developments
Since March 2018, the Queensland Government has 
been trialling a project bank account (PBA) system 
across its development projects. The intention was 

to pave the way for a PBA system to be rolled 
out across private developments in Queensland, 

and a Bill has now been introduced into 
Parliament to achieve this.

Below, Kristy Dorney discusses 
the PBA system and what it will 
look like for the public sector. 

Background
Affectionately known as 
‘BIF’, the Building Industry 
Fairness (Security of Payment) 
Act, introduced the PBA 
system to secure payment for 
subcontractors involved in 
development projects. In short, 
head contractors are kept honest 
by the creation of three trust 
accounts into which all monies 
paid by the principal must be 
filtered. The principal plays a 
role in monitoring the flow of 
cash out of these trust accounts 
and the Queensland Building 
and Construction Commission 
(QBCC) Commissioner can 
investigate the head contractor 
if any anomalies arise.

How does it work?
Under the current regime, when 
a head contractor enters into 
a contract and the PBA system 
applies, the head contractor 
must open three trust accounts 
which are, collectively, the PBA 
for the project: 

• General Trust Account—All 
monies owed by the principal 
to the head contractor 
are paid into this account. 
The head contractor uses 
these funds to pay itself 
money it is owed, but it 

must exclude sums owed 
to its subcontractors. 
Subcontractors are required 
to be paid directly from this 
account. If monies are owed 
to a subcontractor, and there 
is not enough money in 
this account, then the head 
contractor is required to 
top up this account from its 
own funds and then pay the 
subcontractor. Through a 
series of notice requirements, 
the principal is given full 
details of all subcontractors 
engaged and has access to 
the PBA so it can cross-check 
payments made against 
those subcontractors notified. 
The principal is required to 
review its records against 
the trust account and report 
discrepancies to the QBCC 
Commissioner who may 
then investigate the head 
contractor. 

• Disputed Funds Account—
Where a subcontractor makes 
a progress payment claim 
and the head contractor 
disputes some or all of 
the amount claimed, the 
disputed sum must be 
transferred from the General 
Trust Account into the 
Disputed Funds Account.  It 
will sit in that account until it 
is dealt with pursuant to the 
dispute resolution process 
provided for in BIF (this is the 
old BCIPA progress payment 
claim and adjudication 
regime which now sits in BIF).

• Retention Account—Similarly, 
where the subcontract terms 
permit the head contractor 
to withhold retention money 
from a subcontractor’s 
progress payment, those 
retention monies are required 
to be transferred and held 
in a third trust account until 
either the head contractor 
or subcontractor become 
entitled to payment. 

Who will it 
impact?
Extension of the regime to the 
private sector is proposed to be 
staged as follows:

1. From 1 July 2021 for building 
contracts valued over 
$10 million or more.

2. From 1 January 2022 for 
building contracts valued 
over $3 million or more.

3. From 1 July 2022 for building 
contracts valued over 
$1 million or more.

What are the 
changes? 
The PBA regime proposed to be 
extended to the private sector is 
an entire rewrite of the existing 
regime. Whilst the concept and 
framework are by and large 
the same, there are several 
administrative and practical 
changes arising from the public 
sector trial and extensive 
consultations and submissions 
from relevant industry bodies. 
A change of note is the 
removal of the principal’s 
‘watchdog’ obligations. Whilst 
the principal is required to 
report any failure to set up a 
PBA and general compliance 
with the regime, the obligation 
to proactively monitor the 
accounts and report anomalies 
to the QBCC Commissioner 
has been removed. Further, the 
requirement to set up a disputes 
account is also missing from this 
redraft. 

This Bill will undergo a 
consultation process of its 
own and it is anticipated it will 
commence in June this year. 

THE PBA REGIME PROPOSED TO BE EXTENDED TO THE PRIVATE 

SECTOR IS AN ENTIRE REWRITE OF THE EXISTING REGIME.

What do you need 
to do?
In some shape or form, the PBA 
system is coming to the private 
sector. The commencement 
dates above are likely to be met 
as they allow enough time for 
this current Bill to move through 
the consultation phase and be 
passed. Principals should expect 
a minor increase in their contract 
administration burden as the 
PBA system is introduced but, 
by and large, the new system will 
be principally for the contractor 
and its subcontractors to 
manage and navigate. 

From the principal’s perspective, 
it remains to be seen what 
flowthrough effect this might 
have on the cost of construction.  
Contractors will bear the 
increased administrative 
burden and will likely need to 
manage the impact retention 
trust accounts will have on their 
cashflow.

The Bill includes amendments to 
BIF unrelated to the PBA system 
which will have some impact on 
principals in connection with 
payment disputes. This includes 
a proposal to allow head 
contractors to register charges 
over the principal’s land where 
payment dispute adjudications 
are made against the principal 
but not paid. 

We will update you on the 
review of the Bill and what you 
need to do next.

KRISTY DORNEY

Partner 
Commercial Disputes 
& Real Estate
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NEW EXEMPTION TO 
FOREIGN LAND TAX 
SURCHARGE
As we anticipated, the Queensland Government 
has recently announced it will introduce 
guidelines for an exemption to the foreign land 
tax surcharge for some taxpayers. 

While the guidelines are not yet available, 
the exemption will reportedly mirror Victoria’s 
controlling interest regime (discussed in the 
December 2017 edition of Fundamental) and is 
likely to apply to listed companies, widely held 
trusts, developments, and business operations 
deemed to make a material economic 
contribution in Queensland.

Our Real Estate team is watching this space 
closely and will keep you up to date with further 
developments.

INDUSTRY-FUNDED 
COMPENSATION SCHEME OF 
LAST RESORT
Recently, the Government released a discussion paper 
on establishing an industry-funded compensation 
scheme of last resort (CSLR).  The discussion paper is 
part of the government’s response to the Hayne Royal 
Commission which recommended establishing a CSLR 
so that consumers and small businesses can receive 
compensation where a financial services provider is 
found to have engaged in misconduct and the provider 
is unable to pay.

The Government has committed to implementing 
the CSLR, to be operated by the Australian Financial 
Complaints Authority (AFCA), by no later than December 
2020.  Please click here for an article by senior associate 
Elliott Stumm outlining some key features of the 
proposed CSLR.

AFSL APPLICATIONS – 
SOME LESSONS LEARNED
In the current regulatory environment, it is more 
important than ever to ensure a new AFSL 
application or variation application is prepared 
and lodged with the highest quality information, 
is appropriate for the applicant’s financial 
services business, and complies with the AFS 
laws and regulatory policy.

ASIC has recently published its licensing activity 
report setting out the regulatory outcomes for 
the period 1 July 2018 to 30 June 2019.  For 
details of the outcomes please click here for an 
article by lawyer Sandhya Susindar.

OUR BRISBANE AND 
MELBOURNE OFFICES HAVE 
MOVED
After more than 20 years, we have outgrown our 
Brisbane office and relocated to Level 7, 100 Creek 
Street, Brisbane. Our other contact information 
(telephone, fax, email) remains the same. 

Our Melbourne office is now located at Level 2, 696 
Bourke St, Melbourne and our contact details are now 
telephone 61 3 9909 1400 and fax 61 3 9909 1499.

Could we please ask you to update your records. You’re 
very welcome to visit us at our new offices.

NEW TEAM MEMBERS

Matt Moses
Special Counsel, Funds Management
Matt brings a unique combination of technical excellence, genuine on the ground experience, 
and a comprehensive understanding of stakeholder needs across the funds management, financial 
services and real estate industries.  You can read more about Matt here.

Jeunesse Meldrum
Consultant, Funds Management
Jeunesse offers a wealth of experience spanning funds management, financial services and 
financial analysis, and has worked with a broad spectrum of industry stakeholders in the legal, 
regulatory (ASIC) and property funds sectors. Jeunesse returns to our team following 12 months 
leave.  You can read more about Jeunesse here. 

Siobhan Luck
Lawyer, Commercial Disputes
Siobhan has broad experience in commercial disputes and litigation, particularly contractual and 
corporate disputes, across a range of industries. You can read more about Siobhan here.

We’re delighted to welcome Matt Moses and Jeunesse Meldrum back to our Funds Management team and lawyer 
Siobhan Luck to our Commercial Disputes team.  Our expanded Funds Management team, now comprising 13 
lawyers, makes it our most extensive multi-disciplinary team of lawyers dedicated to funds management.

http://http://www.mcmahonclarke.com
http://www.mcmahonclarke.com/articles/land-tax-surcharge-exemption-absentee-corporations/
http://www.mcmahonclarke.com/articles/industry-funded-compensation-scheme-last-resort/
http://www.mcmahonclarke.com/articles/afsl-applications-ndash-some-lessons-learned/
http://www.mcmahonclarke.com/people/matt-moses/
http://www.mcmahonclarke.com/people/jeunesse-meldrum/
http://www.mcmahonclarke.com/people/siobhan-luck/

