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The COVID-19 environment is 
highlighting numerous challenges for 
the funds management and real estate 
industries, including how to size up and 
respond to the ‘new normal’.  

To help you better understand the 
implications of COVID-19, we have 
included a special feature setting 
out some practical questions funds 
management businesses should ask 
themselves in these times of change.  You 
will also find more resources to assist you 
at the COVID-19 HUB on our website.

Also, in this edition of Fundamental we 
share some useful tips and information 
about—

• resolving disputes in a pandemic
• economic assistance for businesses
• the rollout of the new Mandatory Code 

of Conduct for Commercial Leases
• the outcomes of ASIC’s RG 97 

roundtables
• the latest guidance on the Foreign 

Investment Review Board COVID-19 
updates.

We hope this edition of Fundamental 
is useful and informative, and we look 
forward to your feedback.

Langton Clarke
Partner, Funds Management
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http://www.mcmahonclarke.com/covid-19-hub/
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Is this the new 
normal?
Remember the good old days? 
When you used to complain 
about—

• the time you spent in airports
• the traffic
• rushing to leave the office to 

pick up your children from 
their fifth extracurricular 
activity that week (and it was 
only Wednesday)!

I remember those days like it 
was…well…February.

We are all creatures of habit.  
Some more than others.  And 
what I have worked out over 
recent times is that personally, 
I appreciate routine.  Working 
from home has its advantages, 
but for me the novelty has 
worn off.   I enjoy the office 
environment, particularly the 
ability to share ideas and 
solve problems quickly with 
my colleagues.  I have found 
this far more challenging in 
isolation, notwithstanding all the 
greatest and latest technology 
so we can ‘Zoom’, ‘Team’ and 

SEAN MCMAHON

Managing Partner
Funds Management

‘Slack’.  Although it’s a little 
uncomfortable for me to say, 
as a ‘senior practitioner’ (aka 
dinosaur), I  enjoy the social 
interaction that comes with 
being in an office (while at all 
times complying with social 
distancing, of course).  

For McMahon Clarke, it has 
been business as usual.  Whilst 
we are looking forward to 
getting the team back together, 
for our clients we hope it has 
been a reasonably seamless 
transition.  The reality is, most of 
our work has always been with 
interstate clients, so we are used 
to delivering services across long 
distances.  Although we miss 
the face to face contact and the 
social interaction, we are very 
proud our service delivery has 
not been interrupted.  We hope 
all our clients have stayed safe 
during this time and we look 
forward to catching up with you 
face to face as soon as we can.  
Take care.
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COVID-19 CRITICAL 
QUESTIONS FOR 

FUND MANAGERS

SPECIAL FEATURE
LIQUIDITY AND ASSET VALUATIONS
Is your fund liquid? Can your fund sell 
ordinarily liquid assets? Visit our COVID-19 
HUB for more information.

CHALLENGES FOR AFS LICENSEES – 
TIPS AND TRAPS
Do you have adequate resources? Can 
you supervise your representatives? Are 
your compliance procedures adequate? 
Should you apply to ASIC for relief? Are 
you having difficulty paying regulatory 
fees? Have you breached your licence 
obligations? Visit our COVID-19 HUB for 
more information.

DISCLOSURE AND REPORTING
Do you need to update your fund’s offer 
document? Does it contain information 
which is misleading or deceptive? 
What are your continuous disclosure 
obligations? Visit our COVID-19 HUB for 
more information.

APPLICATIONS, REDEMPTIONS AND 
DISTRIBUTIONS
Are your fund’s asset valuations current? 
Can you continue to process applications 
and redemptions? Will there be any 
impact on your fund’s ability to provide 
distributions or continue to offer a 
distribution reinvestment plan? Visit our 
COVID-19 HUB for more information.

IS YOUR E-SIGNATURE VALID?
What do you need to know about 
executing different types of legal 
documents using e-signatures? What is the 
safest approach for companies in these 
COVID-19 times? Visit our COVID-19 HUB 
for more information.

COMPLIANCE AND ADMINISTRATION
What ‘back-office’ issues should you 
consider? What questions should you ask 
about the likes of your business continuity 
plan, transitioning to an electronic 
environment, and the financial health of 
your fund’s service providers? Visit our 
COVID-19 HUB for more information.

ASSET MANAGEMENT AND FUND 
STRUCTURE
Is your fund compliant with the borrowing 
covenants under its loan agreements? 
Can you change your fund’s investment 
strategy? Can you wind up your fund early 
or otherwise restructure the fund? Visit our 
COVID-19 HUB for more information.

FUND AND COMPANY MEETINGS – 
DECISION MAKING IN A PANDEMIC
What types of meetings may be needed? 
Have the law and governing documents 
kept up with the times? Are virtual 
meetings in relation to companies and 
registered schemes allowed? Visit our 
COVID-19 HUB for more information.

TRUSTEE, RESPONSIBLE ENTITY AND 
DIRECTOR DUTIES
What are your trustee, RE and director 
duties? Do you need investor approval 
of the decisions you propose to make in 
relation to your fund? Visit our COVID-19 
HUB for more information.

Fund managers, responsible entities and trustees are 
juggling a wide array of concerns right now, from 

the health of their workforces to volatile markets to 
fast‑moving legislative changes.  

The 2020 pandemic means fund managers must 
step back and think both long and short‑term 

about what to do in a moment of crisis like this.

Based on our decades‑long experience serving 
fund managers, we have gathered some questions 

to serve as a guide as you navigate the current 
pandemic and beyond.  You will find useful 
resources and practical insights about these 

questions at our COVID-19 HUB.

We encourage you to contact our funds 
management lawyers with your queries 

and for advice on what steps you should take 
next. We are here to help.

http://www.mcmahonclarke.com/articles/questions-every-fund-manager-must-ask-face-covid-19-pandemic/
http://www.mcmahonclarke.com/articles/questions-every-fund-manager-must-ask-face-covid-19-pandemic/
http://www.mcmahonclarke.com/articles/covid-19-challenges-afs-licensees-ndash-tips-traps/
http://www.mcmahonclarke.com/articles/questions-every-fund-manager-must-ask-face-covid-19-pandemic/
http://www.mcmahonclarke.com/articles/questions-every-fund-manager-must-ask-face-covid-19-pandemic/
http://www.mcmahonclarke.com/articles/your-e-signature-valid/
http://www.mcmahonclarke.com/articles/questions-every-fund-manager-must-ask-face-covid-19-pandemic/
http://www.mcmahonclarke.com/articles/questions-every-fund-manager-must-ask-face-covid-19-pandemic/
http://www.mcmahonclarke.com/articles/covid-19-and-company-meetings-decision-making-in-a-pandemic/
http://www.mcmahonclarke.com/articles/questions-every-fund-manager-must-ask-face-covid-19-pandemic/
http://www.mcmahonclarke.com/articles/questions-every-fund-manager-must-ask-face-covid-19-pandemic/
http://www.mcmahonclarke.com/covid-19-hub/
http://www.mcmahonclarke.com/funds-management/team/
http://www.mcmahonclarke.com/funds-management/team/
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ROLLOUT OF LEGISLATION
While the rollout has taken 
longer than expected, most 
states and territories have now 
passed legislation, including 
Queensland which passed 
legislation on 28 May 2020.  The 
time taken for this to happen 
across the jurisdictions has been 
quite frustrating for industry 
participants.

SOME GAPS
While each set of regulations 
clarifies some aspects of the 
broader principles of the Code, 
anyone looking for certainty on 
all issues arising from the Code 
will be disappointed.  In the 
timeframe available, there has 
just not been enough time to 
drill down on all of the specific 
issues.  Any ‘gaps’ will need to 
be covered by the general ‘good 
faith’ principles.

RULES FOR DIFFERENT 
JURISDICTIONS
While there has been no 
material departure from the 
basic principles in the Code, 
there are some important 
differences between each 
jurisdiction on key issues.  By 
way of example, the threshold 
test for a tenant’s eligibility to 
require the application of the 
Code is subtly different between 
the states as are the applicable 
time periods.  This is not an 
ideal outcome for owners who 
have national portfolios and 
consequently will need to apply 
different rules to tenancies in 
different jurisdictions.

WHAT’S NEXT?
To assist owners to work 
through the requirements of 
the Code, our Real Estate team 
will shortly publish a National 
Q&A Report responding to the 
key questions arising from each 
set of state regulations.  The 
National Q&A Report will focus 
on any key differences in the 
approach taken by the states 
and territories.

We will be in touch very soon 
with this comprehensive update, 
but if you have any queries in 
the meantime please contact a 
member of our Real Estate team.

The Federal Government’s new National Cabinet Mandatory Code of Conduct – 
SME Commercial Leasing Principles During COVID‑19 (Code) requires each state 
and territory to enact its own legislation to implement the principles. For background 
information about the Code click here for an article by partner Kristy Dorney.

In this article, partner Mark Lyons explores the key points which have emerged as 
each state has rolled out specific regulations.

MARK LYONS

Partner 
Real Estate

SIOBHAN LUCK

Lawyer 
Commercial Disputes

The disruptions caused by the current COVID‑19 pandemic have led to both legal and 
practical delays in people being able to recover debts and enforce their rights. Here, 
Selina Nutley and Siobhan Luck from our Commercial Disputes team set out some key 
factors which have led to the delays and options for accelerating resolution. 

Dispute resolution in a 
pandemic – tips and traps

Enforcement of debts 
against individuals and 
corporations
The Federal Government has 
made temporary changes to 
the Bankruptcy Act and the 
Corporations Act which mean:

• The threshold for creditors 
to issue either a bankruptcy 
notice or a statutory demand 
is now $20,000 – an increase 
from $5,000 and $2,000 
respectively.

• The timeframe for a 
debtor to respond to 
either a bankruptcy notice 
or statutory demand has 
increased from 21 days to six 
months.

These changes are in place 
until 25 September 2020, unless 
extended.

Enforcement in court
Despite these changes, parties 
can still seek to enforce their 
rights through the court.  Most 
(but not all) jurisdictions in 
Australia have already created 
online registries to allow parties 
to electronically file documents 
to commence proceedings.  
Those jurisdictions which do not 
allow electronic filings allow for 
filing by post or various other 
non-contact options.  

Courts across Australia have 
also put measures in place 
to continue hearings through 
virtual courtrooms, using 
technology such as Zoom.  
There is now a greater focus on 
parties agreeing consent orders 
or matters being determined 
by the court based on written 
submissions.   Where parties 
cannot agree, all documents 
must be available electronically 
and submissions exchanged in 
advance of hearings.

Virtual trials
While these measures are 
generally sufficient to enable 
trials to proceed, there will 
likely be instances where 
parties or the court consider it 
is impractical for all of a trial to 
take place virtually.  There are 
few reported decisions presently 
on the circumstances in which 
a court will agree to adjourn 
proceedings rather than proceed 
virtually. However, parties should 
not assume an adjournment 

will be granted merely because 
a virtual trial would impose a 
higher organisational burden 
on the parties or have a risk of 
technological interruption.

Despite this, some jurisdictions, 
such as the County Court of 
Victoria, are not setting down 
matters for trial until early 2021 
when in-person hearings should 
be able to resume. This will 
undoubtedly create a backlog 
of cases which will continue well 
into next year. 

For some parties – often the 
party who may owe monies – a 
lengthy delay during this period 
of economic uncertainty will be 
welcome.  However, it may place 
the other party in a precarious 
position if they were relying 
upon a favourable outcome in a 
short period.

Alternative dispute 
resolution
For parties looking to advance 
matters, given the current 
limitations on enforcement, it 
is more important than ever 
to explore alternative dispute 
resolution (ADR) processes. 

Parties can choose to participate 
in ADR processes (such as 
mediation and arbitration) or 
may be required to do so by 
the terms of their contract.  
Many contracts contain dispute 
clauses requiring parties to 
participate in ADR which in the 
heat of the moment, or where 
easier processes are available, 
parties may choose to ignore.  In 
the current environment, those 
clauses may represent the most 

SELINA NUTLEY

Special Counsel 
Commercial Disputes

cost-effective and efficient way 
to deal with disputes.  For that 
reason, parties should ensure 
they check the provisions of 
the agreement in dispute and, 
during these uncertain times, 
ensure all new agreements 
contain effective ADR clauses.

Dispute clauses
Here are some key points you 
should consider when drafting or 
interpreting a dispute clause:

• whether the clause sets out 
clearly the process to be used 
and whether it is a mandatory 
precondition to litigation

• the terms on which the ADR 
will take place, with careful 
note to avoid agreements to 
agree on processes

• the scope of the issues which 
can or must be addressed

• in the case of ADR processes 
which allow a third party 
to make a decision on 
the dispute (such as 
expert determination or 
arbitration)—

 - whether the parties wish 
to be bound by the 
decision, or

 - whether the parties 
wish to be permitted to 
appeal the decision in 
court.

Conclusion
If you have questions about 
the temporary changes to debt 
recovery or alternative dispute 
resolution processes, our 
Commercial Disputes lawyers 
can help and explain what steps 
you need to take.

commercial leases

NEW CODE OF 
CONDUCT FOR 

http://www.mcmahonclarke.com/articles/new-mandatory-covid-19-rent-relief-code-ndash-answers-your-questions/
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The COVID‑19 pandemic is causing 
significant disruption to Australia’s 

economy.  As our nation contemplates 
economic hibernation this winter, 

banks and lenders are experiencing an 
influx of relief requests from business 

customers.  Banks and lenders are 
having to act swiftly to ensure they 
are responsive to the new economic 

stimulus packages and provide 
sustainable relief to customers.

In this article, special counsel Emma 
Donaghue explores what some of the 

economic relief packages mean for 
fund managers.

for businesses with the aim of 
supporting day-to-day trading 
operations. 

The RBA has also announced 
a term funding facility for the 
banking system, where banks 
have access to at least $90 
billion in funding at a fixed 
interest rate of 0.25 percent. 
This in turn reduces funding 
costs for banks and interest rates 
for borrowers.  To encourage 
lending, the facility offers 
additional low-cost funding 
to banks if they expand their 
business lending.

Support for small 
lenders
The Australian Office of Financial 
Management has been provided 
with $15 billion to invest in 
structured finance markets. The 
program aims to assist smaller 
lenders which will not benefit 
from the RBA’s term funding 
facility, such as non-authorised 
deposit-taking institutions 
and smaller authorised 
deposit-taking institutions, to 
access funding and support a 
competitive lending market. The 
benefit of a competitive lending 
market is borrowing costs 
stay relatively low and provide 
businesses with the ability to 
access more affordable loans.

What does this mean 
for fund managers?
For businesses feeling the 
effects of COVID-19, there is 
assistance available. However, 
before jumping into any deal 
with your financier, there are 
important considerations that 
should be made, including 
whether the bank’s proposal is in 
the best interest of investors and 
what alternatives are available. 

However, it is important to note 
that, apart from the package 
offered by the Australian Office 
of Financial Management, the 
above regimes do not apply to 
non-bank lenders.  This does 
not mean negotiations will 
necessarily be futile, rather, it 
means negotiations should be 
approached in a different way.  

As with any economic volatility, 
the current environment 
presents both opportunities and 
traps for fund managers.  

If you require assistance with 
your debt financing needs, 
please contact a member of our 
Funds Management team who 
will explain your options and 
answer any questions you may 
have.

The Australian Banking 
Association 
The Australian Banking 
Association (ABA) has 
implemented a Banking Relief 
Package, where participating 
banks allow businesses adversely 
impacted by COVID-19 to 
defer principal and interest 
repayments for all loans for six 
months.  Other assistance may 
include fee waivers, restructuring 
loans, and the offer of further 
credit.

To be eligible for the Relief 
Package, your business must 
have less than $10 million total 
debt to all credit providers and 
not be in arrears at 1 January 
2020.  It is estimated the Relief 
Package will cover 98 percent of 
all businesses with a loan from 
an Australian bank. 

In addition, banks have also 
agreed not to enforce business 
loans for non-financial breaches 
of the loan contract, such as 
changes in valuations.

Small and Medium 
Enterprises Guarantee 
Scheme
Banks participating in the 
ABA’s Banking Relief Package 
are also offering loans, 
including overdrafts, at very 
low interest rates under the 

for businesses

COVID-19 
ECONOMIC 
ASSISTANCE

Federal Government’s Small 
and Medium Enterprises (SME) 
Guarantee Scheme.  Under 
the Scheme, the Federal 
Government will guarantee up 
to 50 percent to SME lenders for 
new unsecured loans provided—

• a maximum total size of loans 
of $250,000 per borrower

• the loans will be for a term 
of up to three years, with an 
initial six-month repayment 
holiday

• the loans will be unsecured.

The Scheme applies to new 
loans made until 30 September 
2020.  It aims to encourage 
lenders to provide credit to 
SMEs and in turn help bridge 
the cash flow gaps SMEs are 
experiencing during this crisis.  
SMEs with a turnover of up to 
$50 million are eligible to receive 
these loans.

More information is available 
on the Australian Government 
Treasury website.

Reserve Bank of 
Australia 
The Reserve Bank of Australia 
(RBA) has implemented schemes 
which aim to support the flow 
and reduce the cost of credit.  
The RBA has announced a 
package to put downward 
pressure on borrowing costs 

 AS WITH ANY ECONOMIC 
VOLATILITY, THE CURRENT 

ENVIRONMENT PRESENTS BOTH 
OPPORTUNITIES AND TRAPS 

FOR FUND MANAGERS.

EMMA DONAGHUE

Special Counsel 
Funds Management

http://www.treasury.gov.au/coronavirus
http://www.treasury.gov.au/coronavirus
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Treasury’s recent follow up guidance explaining the significant changes to the Foreign 
Investment Review Board (FIRB) approval process in Australia under the new COVID‑19 
measures confirms the significant expansion of transactions now requiring FIRB approval.  
This means you must consider whether FIRB approval is required in relation to a transaction 
at the earliest opportunity.

THE LATEST GUIDANCE ON

FIRB COVID-19 updates

Here, partner Mark Lyons 
highlights some key points 
arising from the guidance 
around processing time, fees, 
pre-existing agreements, 
exemption certificates, no-
objection notifications, plus 
how the changes impact leasing 
transactions involving foreign 
persons.

For more details about the 
important changes announced 
by the Treasurer in March this 
year please click here for an 
article by partner Nick Stevens.   

GENERAL PRINCIPLE
As a general principle, the 
guidance confirms acquisitions 
of all interests in all Australian 
land by all foreign persons are 
now ‘notifiable’ and ‘significant 
actions’, regardless of the type 
or value of the land.

PROCESSING TIME
Administrative measures are 
being introduced to ensure the 
great majority of applications are 
processed much faster than the 

six-month extended FIRB review 
timeframe.  Priority will be given 
to applications for investment 
that protects and supports 
Australian businesses and 
jobs.  Cover letters submitted 
with applications should clearly 
highlight if the application is 
low risk and the positive impact 
the transaction is likely to have 
on job opportunities and the 
Australian economy generally.  

FEES
To align non-foreign government 
investors with the concessional 
fee treatment of foreign 
government investors for 
non-vacant commercial land 
acquisitions from $10 million up 
to $55 million, fee waivers will 
be considered and processed 
on a per-application basis.  This 
means non-foreign government 
investors will ultimately pay the 
same fee as foreign government 
investors for acquisitions within 
this range (ie $2,000 instead of 
$26,200).  To ensure applications 
are submitted correctly, FIRB 
recommends the applicant 
initially pay the full fee (before 
any waivers are considered 
and applied) and then wait for 
a refund where the waiver is 
approved.  

PRE-EXISTING AGREEMENTS
The changes do not apply to 
any agreement entered before 
10.30pm AEDT 29 March 2020 
(the cut-off date).  If a party is 
simply exercising an option 

under an agreement entered 
before the cut-off date, it will not 
give rise to a new significant or 
notifiable action.  

EXEMPTION CERTIFICATES
If an exemption certificate was 
granted to a foreign person prior 
to the cut-off date, the certificate 
remains valid, providing all 
conditions continue to be met.  

NO-OBJECTION 
NOTIFICATIONS
No-objection notifications issued 
to a foreign person prior to the 
cut-off date still apply. 

SPECIFIC ISSUES FOR 
LEASES
The guidance also highlights 
how the changes will impact 
leasing transactions involving 
foreign persons.  Foreign 
persons acquiring leasehold 
interests in Australian land have 
always potentially required FIRB 
approval where the term of the 
lease was likely to be more than 
five years (including options).  
However, the requirement was 
rarely triggered for leases of 
existing developed commercial 
property (such as existing 
office space, industrial facilities 
or retail outlets) because the 
consideration paid under the 
lease (ie rent) rarely exceeded 
the monetary thresholds for 
notifiable and significant 
transactions.  Now the monetary 
thresholds have been reduced 
to zero, all five-year-plus leases 
entered by foreign persons are 

likely to require FIRB approval.  
Where the rent over the likely 
term of the lease is less than 
$10 million, the application fee 
will be $2,000.

When considering whether 
FIRB approval is required for 
a lease, the ‘look through’ 
provisions in the legislation must 
also be considered.  In very 
broad terms, this means even 
where the lessee is a company 
incorporated in Australia or a 
trust established in an Australian 
jurisdiction, the company or trust 
may be deemed to be a foreign 
person because an underlying 
interest in it (generally 
20 percent or more) is held by 
foreign interests.

SUMMARY
To avoid delay, additional 
expense and potential 
regulatory non-compliance, it 
is now more important than 
ever to consider at the earliest 
available opportunity whether 
FIRB approval is required in 
relation to a transaction.  If FIRB 
approval is required, the right 
strategy must be developed to 
navigate the process in the most 
efficient way possible.  

Our Real Estate lawyers 
understand the changes and can 
assist with your questions and 
explain how to develop the best 
strategy.

MARK LYONS

Partner 
Real Estate

https://firb.gov.au/guidance-resources/guidance-notes/gn53
http://www.mcmahonclarke.com/articles/significant-changes-firb-under-new-covid-19-measures/
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The material includes ASIC’s 
responses to common questions 
asked at the sessions. ASIC has 
made it clear the RG 97 review 
is complete and there will be no 
further changes to its policy. 

While the revised RG 97 
regulations and ASIC policy are 
an improvement, some issues 
raised by industry over the past 
five years remain.  

In this article, consultant 
Jeunesse Meldrum sets out 
the key dates, the good news 
and the bad news about where 
ASIC’s RG 97 policy has landed.   

Key dates
PDSs dated on or after 30 
September 2020 must comply 
with the revised RG 97 
regulations and ASIC policy. You 
cannot opt in early.  

Periodic statements for 
reporting periods commencing 
on or after 1 July 2021 are 

5. Transaction costs no longer 
include property operating 
costs and borrowing costs. 
This is welcome news for 
property funds. 

The bad news
1. If you issue a PDS before 

30 September 2020, it will 
need to comply with the ‘old 
RG 97’.

ASIC was asked at the 
roundtable sessions to allow 
early opt in, but has refused. 
This means if you issue a PDS 
before 30 September 2020, 
you need to update your 
PDS with new fees and costs 
information soon after; this 
is likely to be confusing for 
investors.   

2. ASIC expects most PDSs will 
be ‘rolled’ each year.

ASIC says this is to ensure 
a PDS is up to date at all 
times and is not misleading. 
This may be why ASIC has 
refused to allow early opt-in, 
because they expect you to 
update the fees and costs 
information in your PDS 
regularly.

3. The interposed vehicle test 
remains unchanged. 

The subjective PDS test limb 
of the interposed vehicle 
test remains. Therefore, it 
remains possible for two 
fund managers with similar 
investment mandates and 
similar portfolios to adopt a 
different approach to fees 
and costs disclosure based 
on how they describe their 
product in their PDS and the 
views they form about how 
retail investors view their 
product. While this approach 
seems contrary to the drive 
for consistency in disclosing 
fees and costs, it appears the 
issue is here to stay. 

4. Stamp duty cannot be 
separated out in the 
disclosure for property funds. 

Stamp duty must be 
disclosed as a transaction 
cost even if it is unusually 
high in a particular year 
but not in another due to 
the number of property 
transactions.  This may 
impact property investment 
decisions.

The protracted saga around ASIC Regulatory Guide 97 Disclosure of fees 
and costs in PDSs and periodic statements (RG 97) seems to have come to 
an end with ASIC’s release of presentation material from the RG 97 
industry roundtable sessions held in February this year.

ASIC’S RG 97 
ROUNDTABLES – 
THE GOOD AND 
BAD NEWS

required to comply with the 
revised RG 97 regulations and 
ASIC policy. You can opt in early 
in some cases for reporting 
periods after 1 July 2020.

The good news
1. PDSs do not need to be 

reissued on 30 September 
2020 solely to comply with 
the new RG 97 requirements.

However, ASIC does expect 
you to update your PDSs in 
a timely manner, and if for 
another reason you update 
your PDSs because of a 
material change, ASIC will 
expect your PDS to meet the 
new requirements. ASIC says 
it will monitor the transition 
to the new regime and will 
consider action where it finds 
a PDS is out of date. 

2. The new presentation for 
disclosing fees and costs for 
consumers is clearer. 

There are new templates 
for the fees and costs table 
and the annual example 

of fees and costs. The 
‘indirect cost ratio’ is 
replaced by ‘cost of product’. 
The ‘cost of product’ 
comprises contribution 
fees, management fees and 
costs, performance fees and 
transaction costs. 

3. The new guidance for fund 
managers is clearer.

The new law is contained in 
one place: a consolidated 
version of Schedule 10 of the 
Corporations Regulations 
2001. Also, the rewritten RG 
97 is clearer and easier to 
read.

4. Implicit transaction costs 
and market impact costs no 
longer need to be disclosed.

Happily, common sense 
prevailed and ASIC has 
conceded these costs have 
limited value for users and 
it was unclear how they 
were to be calculated and 
reported meaningfully and 
consistently. 

WHILE THE REVISED 

RG 97 REGULATIONS 

AND ASIC POLICY ARE 

AN IMPROVEMENT, 

SOME ISSUES RAISED 

BY INDUSTRY OVER 

THE PAST FIVE YEARS 

REMAIN.

JEUNESSE MELDRUM

Consultant 
Funds Management

5. Performance fees must be 
estimated in the first year 
of a fund by reference to 
reasonable estimates.

This remains a challenge 
for new funds, given the 
statutory requirement 
and ASIC’s related policy, 
in respect of prospective 
financial information needing 
reasonable grounds.

For more background 
information click here for ASIC’s 
updated RG 97 guidance on fees 
and costs (November 2019) and 
you can also read our previous 
article in Fundamental. 

We can help
Our lawyers understand the 
implications of the good and 
bad news and can advise you 
on what steps you need to 
take next.  Please contact our 
Funds Management team if 
you have any queries or require 
assistance.

https://download.asic.gov.au/media/5500846/rg97-roundtable-presentation-slides-february-2020.pdf
https://asic.gov.au/about-asic/news-centre/find-a-media-release/2019-releases/19-328mr-asic-releases-updated-rg-97-on-fees-and-cost-disclosure/
http://www.mcmahonclarke.com/articles/more-reforms-fees-costs-disclosure-regime-miss/
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SNEW MEMBERS OF OUR REAL 

ESTATE TEAM  
We are delighted to welcome two new members to our Real 
Estate Team.  Helen Wu is a senior commercial property 
lawyer with an extensive track record across commercial 
and retail leasing, residential and mixed-use development, 
commercial and industrial acquisitions and sales, and property 
development. 

Matt Dolan has a strong background in real estate and 
commercial law, focusing on assisting clients with commercial 
property acquisitions and disposals, commercial and retail shop 
leasing, and business purchases and sales.

Level 7, 100 Creek Street Brisbane Qld 4000 GPO Box 1279 Brisbane Qld 4001 T 61 7 3239 2900
Level 2, 696 Bourke Street Melbourne Vic 3000 T 61 3 9909 1400 mcmahonclarke.com

Helen Wu
Senior Associate

Matt Dolan
Lawyer

ASIC DEFERS DESIGN 
AND DISTRIBUTION 
OBLIGATIONS  
On Friday 8 May 2020, ASIC announced it has 
deferred the commencement date of the new 
product design and distribution obligations 
(DDOs) by six months to 5 October 2021.  

The reforms were legislated in April 2019 and were 
to commence on 5 April 2021. While the legal 
basis for ASIC’s deferral is unclear, the additional 
six months to prepare will be welcomed by fund 
managers and their distributors.  

ASIC has announced it is continuing to work 
towards releasing final regulatory guidance 
at some point mid-2020. The anticipated final 
regulatory guide is not expected to differ materially 
from ASIC’s current draft guidance. However, it will 
provide much needed certainty for fund managers 
as they prepare product governance frameworks 
to comply with their new obligations, particularly 
around ASIC’s approach to the reforms.  

For more information on the new DDOs and what 
to expect, please click here for an article by special 
counsel Matt Moses which provides practical 
takeaways on how ASIC proposes to administer 
the new DDOs. 

Our Funds Management lawyers can help 
with your queries about these significant new 
obligations and explain what you need to do next 
to prepare.

ASIC FURTHER EXTENDS 
FINANCIAL REPORTING 
DEADLINES  
To assist businesses impacted by COVID-19 
remote work and travel restrictions ASIC has 
further extended the deadline for both listed and 
unlisted entities to lodge financial reports under 
the Corporations Act.  This broadens the earlier 
relief announced for unlisted entities with financial 
years ending between 31 December 2019 and 31 
March 2020.

That period has been extended to 7 July 2020, 
so unlisted entities and registered schemes with 
financial years ending by that date now have 
five months from the financial year end to lodge 
their annual reports.  A similar extension applies 
for most AFS licensees, except disclosing entity 
licensees who will have four months to lodge.  
Auditors will also have four months (up from three) 
to lodge compliance plan audits for registered 
schemes with financial years ending by 7 July 2020.

The timeframes for listed entities to lodge reports 
will be similar, with annual reports due within five 
months from the end of the financial year and half 
year reports within 105 days of the end its half-year. 

Click here for more details.

LITIGATION FUNDERS NOW NEED 
AN AFSL  
Following a Morrison Government announcement on 22 May 
2020, litigation funders will soon face the same regulatory 
scrutiny as other financial service and product providers. 
While currently exempt, the announcement means litigation 
funders will need to apply for an AFSL from ASIC and comply 
with the managed investment scheme regime contained in 
the Corporations Act.  The amendments to the Corporations 
Regulations are expected to take effect in three months from 
the date of the announcement.  It is important litigation funders 
consider the proposed application of the AFSL regime to their 
business and prepare to apply for an AFSL and compliance with 
the statutory regime. Please contact senior associate Elliott 
Stumm or a member of our Funds Management team if you 
have any questions about the application of the AFS licensing 
regime to your business.

BEST LAWYERS IN AUSTRALIA – 
CONGRATULATIONS  
Congratulations to all our lawyers who have been recognised in 
the 2021 edition of Best Lawyers in Australia:

• Langton Clarke (partner) – Corporate Law
• Emma Donaghue (special counsel) – Banking & Finance 

Law
• Kristy Dorney (partner) – Real Property Law
• Mark Lyons (partner) – Real Property Law
• Kristy McCluskey (senior associate) – Corporate Law
• Sean McMahon (partner) – Investment Funds

Best Lawyers is a respected peer review publication for the legal 
profession and recognition is regarded as a significant honour.

http://www.mcmahonclarke.com/people/helen-wu/
http://www.mcmahonclarke.com/people/matt-dolan/
http://http://www.mcmahonclarke.com
http://www.mcmahonclarke.com/articles/asic-guidance-new-design-distribution-obligations/
https://asic.gov.au/about-asic/news-centre/find-a-media-release/2020-releases/20-084mr-asic-to-provide-additional-time-for-unlisted-entity-financial-reports/
https://asic.gov.au/about-asic/news-centre/find-a-media-release/2020-releases/20-084mr-asic-to-provide-additional-time-for-unlisted-entity-financial-reports/
https://asic.gov.au/about-asic/news-centre/find-a-media-release/2020-releases/20-113mr-asic-to-further-extend-financial-reporting-deadlines-for-listed-and-unlisted-entities-and-amends-no-action-position-for-agms/
https://ministers.treasury.gov.au/ministers/josh-frydenberg-2018/media-releases/litigation-funders-be-regulated-under-corporations
http://www.mcmahonclarke.com/people/elliott-stumm/
http://www.mcmahonclarke.com/people/elliott-stumm/
http://www.mcmahonclarke.com/funds-management/team/

