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Contents In our final edition for 2020, we chat with Vasco 
Trustees’ managing director Craig Dunstan about 
some red flags for the financial services industry 
– the growing lack of investor responsibility, the 
rising cost and reduced availability of professional 
indemnity insurance, and changes to the 
wholesale investor regime.

We also discuss the issues around some pressing 
questions for the funds management and real 
estate industries:

• Do you understand the proposed reforms to 
our foreign investment framework?  

• Do you have the policies you need in place?
•  What are the pros and cons of buying an 

existing AFSL compared to applying for a new 
AFSL?

•  When is a bank guarantee effective?
•  Can shareholders and members access 

documents?
•  Should you opt-in early to ASIC’s RG 97?
•  What’s your view on the ‘great office debate’? 

We hope you enjoy this edition of Fundamental.  
Thank you for your continued support, and our 
best wishes to you and your family for a safe and 
happy holiday season.

Langton Clarke
Partner, Funds Management
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The great office debate

As Melbourne in particular, and 
Victoria more widely, is ‘released’ 
from lockdown, anyone who has 
been lucky enough to have not 
been required to live through 
it should take a moment to do 
two things. First, be thankful. 
Second, congratulate the 
people of Victoria.  What an 
amazing effort.

I am fortunate to have friends 
and colleagues in Melbourne 
and have tried to stay in regular 
contact with them in recent 
months.  During some of those 
conversations, I have mentioned 
they will be surprised how 
quickly things return to normal.  
Or at least a ‘new normal’.  
In Queensland, if you’re 
middle-aged, don’t get invited 
to a wedding, and don’t feel the 
urge to dance when you’re out, 
then by-and-large things are 
pretty much the same.

SEAN MCMAHON

Managing Partner
Funds Management
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T Which brings me to the ‘great 

office debate’.  Is the CBD office 
market going to crash under 
the weight of the work-from-
home (WFH) tsunami?  I am still 
surprised when I get asked if I 
am ‘back in the office’.  Yes, I 
am, and I came back in about 
April.  There were fewer people 
in our office than in my home, so 
it was safer!  But, in all honesty, I 
prefer to be in the office when I 
am working and ‘at home’ when 
I am not.  My view is ‘the office’ 
is also much better for sharing 
ideas, solving problems, and 
learning.  So, if you’re trying to 
develop people and talent, then 
the office is the best place to do 
it.  Zoom/Teams etc are all useful 
tools, but there are moments 
in every day where you need to 
explain an idea, solve a problem, 
or just share an anecdote.  
Things that are much harder to 
do in a WFH environment.   

So, I encourage Melburnians to 
get back into their old routines.  
Go to the office and get that 
great city of yours humming 
again.

Partner Langton Clarke chats with Craig Dunstan, Vasco Trustees’ managing director, about 
some red flags for the financial services industry: the growing lack of investor responsibility, the 
rising cost and reduced availability of professional indemnity (PI) insurance, and changes to 
the wholesale investor regime.

WITH CRAIG DUNSTAN—VASCO TRUSTEES

CONVERSATION

LC Vasco manages over 
65 investment funds and 
is one of Australia’s largest 
fund services businesses.  
With the level of compliance 
responsibility that entails, what 
do you see as your greatest legal 
and regulatory challenge?

CD We appear to have moved 
to a position where trustees 
are responsible, investment 
managers are responsible, 
financial planners are 
responsible, but the investor 
carries little responsibility for 
their own decisions.

The Hayne Royal Commission 
of a couple of years ago 
highlighted some practices in 
the financial services industry 
that needed to change. The 
reaction to these matters tends 
to swing like a pendulum, 
and right now we are in a 
difficult period for the industry. 
Financial planners are leaving 
the industry in record numbers, 
professional indemnity insurance 
is increasingly difficult to obtain 
and afford, regulatory and 
compliance costs have increased 
dramatically, whilst at the end of 
the day I don’t believe the public 
are significantly better off.

Ultimately, the greatest legal and 
regulatory challenge for us, and 
most businesses in the financial 
services industry, is dealing with 
the consequences of investors 

investing in inappropriate funds 
or funds that do not meet their 
investment objective.

Whilst marketing practices can 
always be improved, the best 
protection for investors is not 
more laws and regulations, but 
ensuring investors take greater 
responsibility for their own 
investment decisions and make 
better informed investment 
decisions.

LC The rising cost and reduced 
availability of PI insurance is a 
red flag for the industry.  Is there 
a way out?

CD One of the biggest issues 
faced by industry participants 
is the difficulty in obtaining and 
the rising cost of PI insurance.

For most, PI insurance is 
compulsory under their AFSL. 
That is: no insurance, no licence, 
no business. This may be 
fine in theory, but it assumes 
businesses can get insurance at 
a reasonable cost, which is not 
the case.

The fallout from the Hayne Royal 
Commission and the increasingly 
activist approach of the 
Australian Financial Complaints 
Authority mean the level of 
claims is increasing. Insurance is 
a business, so if insurers do not 
make a reasonable margin, they 
will either withdraw from the 
market or dramatically increase 
cost, which is happening now. 

It is increasingly difficult to 
get PI insurance as many 
insurers are not taking on 
new clients or even reinsuring 
existing clients. Premiums have 
increased dramatically.  Marsh 
Global Analytics reveals a 
48 percent increase in financial 
and professional liability 
insurance in the last quarter 
and 12 consecutive quarters of 
double-digit increases.

We believe ASIC needs to 
consider this issue and come up 
with some practical alternatives 
until the insurance market 
recovers.

LC Do you have a view about 
the current wholesale investor 
definition?

CD The wholesale investor 
regime needs to change. 
With more and more financial 
planners leaving the industry, 
we are seeing more and more 
self-directed investors investing 
in wholesale funds. As a trustee 
or investment manager, you 
have no knowledge of the 
investor’s investment knowledge 
or what percentage of their 
assets they are investing. 
However, increasingly it is the 
investment manager being held 
responsible. 

We believe we need to move 
towards a regime where 
investors need to become 
‘accredited investors’ to 
invest in wholesale funds. We 
propose investors complete 
a relevant RG146 course and 
be approved by ASIC as an 
accredited investor and issued 
with a number. Upon investing 
in a wholesale fund, the investor 
should be required to declare 
the amount being invested is no 
more than 10 percent of their 
net assets. 

These changes would assist 
significantly as investors are told 
to gain investment knowledge 
and diversify their investments. 
In time, this would become 
recognised as fundamental.

LC What level of activity are you 
currently seeing?

CD The funds management 
industry is very resilient. In our 
business, when the pandemic 

first impacted us back in March, 
we saw a drop off in new 
business enquiry, a delay in 
some fund launches, and the 
closure of some uneconomic 
funds. However, in the past two 
months we have had a greater 
level of enquiry than at any 
other time in the past 11 years. 
At the end of the day, people 
want professionals managing 
their money to provide funding 
for their retirement or other 
life events. If everyone in the 
industry stays focused on doing 
their best in their role managing 
other people’s money the future 
will be good.

LC As an independent trustee 
offering your services to fund 
managers, are you investment 
and asset-agnostic?

CD No, like any business we 
need to manage our risk profile. 
We do this in several ways, 
including due diligence on 
prospective clients and ensuring 
our business is diversified across 
asset classes. Ideally, we would 
have no more than 30 percent 
of our funds exposed to any one 
asset class.

LC What are the top priorities for 
the funds management industry 
in coping with and managing 
this new COVID world?

CD Some of the keys to any 
business are staying informed 
on the latest trends and having 
a flexible approach. Business 
constantly changes so you need 
to be prepared to change as 
well.

One big change is the desire 
of new players to have a digital 
marketing and service capability 
to their fund. From a compliance 
perspective, this throws up all 
sorts of challenges, but it is 
certainly a change we all need to 
come to grips with.

CRAIG DUNSTAN

Managing Director 
Vasco Trustees
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The Australian Government’s proposed 
reforms to our foreign investment framework 
are a major shake-up and a significant move 
toward addressing national security risks and 

strengthening compliance.

PROPOSED 
REFORMS SHAKE-UP

foreign investment

THOMAS CHOW

Lawyer 
Funds Management

KEY 
TAKEAWAYS

1 . ‘National security land’ and ‘national 

security business’ will be carved out from the 

moneylending exemption.

2. The Treasurer will have a new power to ‘call-in’ for 

review any actions not required to be notified on 

national security grounds and a 10-year limit for this 

power is proposed.

3. The revised fee framework means investors face 

much higher application fees, particularly for 

higher value deals and investment in 

agricultural land.

In this article, Emma Donaghue, 
Luke Hefferan and Thomas 
Chow explain three key 
takeaways you should be aware 
of now:  

1. ‘National security land’ and 
‘national security business’ 
will be carved out from the 
moneylending exemption.

2. The Treasurer will have a new 
power to ‘call-in’ for review 
any actions not required 
to be notified on national 
security grounds and a 10-
year limit for this power is 
proposed.

3. The revised fee framework 
means investors face much 
higher application fees, 
particularly for higher value 
deals and investment in 
agricultural land.

BACKGROUND
The consultation period for 
Tranche 2 of the Foreign 
Investment Reform (Protecting 
Australia’s National Security) 
package came to an end on 
2 October. The Tranche 2 
Amendments follow an earlier 
exposure draft which was 
released for public consultation 
in August and propose several 
changes to the existing Foreign 
Investment Review Board (FIRB) 
framework. 

Some changes are relatively 
minor (eg the modernised 
definition of ‘Australian media 
business’ which has now entered 
the internet age) while others 
are significant.

If passed, the new laws are 
expected to come into effect on 
1 January 2021.

AUSTRALIA’S NATIONAL 
SECURITY INTERESTS 
CANNOT BE YOUR 
SECURITY INTERESTS
Foreign lenders have 
previously escaped the FIRB 
framework because the Foreign 
Acquisitions and Takeovers 
Regulations carve out interests 
in assets held as security for a 
moneylending agreement or 
acquired from enforcing such an 
agreement. 

Now, thanks to Tranche 2, 
foreign lenders will need to seek 
FIRB approval if the asset is an 
interest in ‘national security land’ 
or a ‘national security business’ 
(national security assets). While 
not defined in Tranche 2, we 
expect these to be fairly broadly 
defined and will likely include, 
for example, service providers 
under the Telecommunication 
Act. 

As the obligation to obtain 
FIRB approval extends to those 
holding security interests, 
security trustees will also need 
to be mindful of these regulatory 
changes. 

From a practical perspective, 
lenders and security trustees 
will need to ask themselves the 
following questions:

• Is the holder of the security 
interest (ie the lender or 
security trustee) a ‘foreign 
person’ for the purposes of 
the new foreign investment 
laws?

• Does the security package 
include national security 
assets?

• Does the interest amount 
to a ‘significant action’, 
a ‘notifiable action’, or a 
‘notifiable national security 
action’?

If the answer to each of these 
questions is yes, then FIRB 
approval will be required.  This 
is likely to add time and costs 
to the funding arrangement, of 
which foreign security holders 
need to be aware. 

CALL-IN POWER
Tranche 1 of the draft 
amendments proposes a 
national security test which will—

• impose a mandatory 
obligation on foreign 
investors to notify the 
Treasurer of notifiable 
national security actions, such 
as investment in national 
security assets, and

• allow the Treasurer to call 
in any ‘reviewable national 
security actions’, that is,  any 
actions not deemed to be 
notifiable actions determined 

by the Treasurer to require 
review on national security 
grounds.

However, this call-in power will 
not be available to the Treasurer 
where a no obligation notice 
or another form of exemption 
certificate has already been 
issued in relation to the action.

The Tranche 2 amendments 
place a 10-year time limit on 
these powers of the Treasurer. 
However, this still gives the 
Treasurer considerable power to 
screen any action deemed (on 
reasonable grounds) worthy of 
review.

If the Treasurer is satisfied the 
proposed action or action 
already taken (in relation to 
the call-in power) is contrary to 
the national security interest, 
then the Treasurer may prevent 
the transaction or issue a 
requirement that any investment 
be disposed of (in relation to the 
call-in power).

Foreign investors may (in the 
absence of a no objection 
certificate or another form 
of exemption) apply for 
determination by the Treasurer 
in relation to any actions they 
intend to take which they 
consider may be deemed to 

be ‘reviewable national security 
actions’ (ie allowing an upfront 
decision before any investment 
is made). 

Although this would of course 
provide some comfort to foreign 
investors, a determination made 
under a voluntary application 
process does not prohibit the 
Treasurer from later relying 
on the call-in power if there 
is a significant change in 
circumstances of the investor or 
national security generally.

THE BAD NEWS – FEES
FIRB’s application fees are 
increasing, particularly for higher 
value deals and investment 
in agricultural land, sending a 
very clear message to foreign 
investors.

From early 2021, FIRB applicants 
will be subject to the increased 
fees as set out on page 16.

You can contact the authors 
or a member of our team to 
discuss how these proposed 
amendments impact foreign 
investment in Australia and your 
business.



FUNDAMENTAL ISSUE 33 | 98 |  

• credit 
• credit risk
• cyber security 
• decision making 
• design and distribution 

obligations 
• distributions 
• employee trading 
• gearing and interest cover 
• hedging 
• human and information 

technology resources 
• managing scheme property 

and expenses 
• privacy 
• related party transactions and 

conflicts of interest 
• risk management 
• securities trading 
• unit pricing
• valuation 
• whistleblowing
• withdrawals.

Are your policies 
best practice?
As specialist funds management 
and financial services lawyers, 
we actively monitor and analyse 
industry developments and 
emerging trends and provide 
targeted responses for our 
clients.  We will work with you 
to ensure you have the right 
policies and procedures in place 
and that you meet best practice 
standards.

Here, consultant Jeunesse 
Meldrum lists the policies 
typically found in a well-
governed funds management 
business which demonstrate 
best practice and good 
corporate governance.

Do you have 
the policies and 
procedures you 
need? 
Here are some of the key issues 
your policies must address 
(listed in alphabetical order and 
not exhaustive):

• advertising, promotion, and 
communication 

• board charter
• borrowing and liquidity 

management
• complaint and dispute 

resolution 
• continuous disclosure and 

communication 

JEUNESSE MELDRUM

Consultant 
Funds Management

In this increasingly regulated world, there is an expectation (and in some cases a 
legal requirement) for financial service providers to have multiple written policies and 
procedures in place to document how they do business.

Do you have the policies 
you need in place?
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We are often asked about the pros 
and cons of buying an existing AFSL 

compared to applying for a new 
AFSL.  

Some believe buying an existing 
licensee provides easier and quicker 

entry into the financial services 
industry.

Although this has some merit, it is not 
always the case.  As Elliott Stumm 

explains, prospective purchasers need 
to know about the risks and issues 
associated with buying an existing 

licensee.

Purchase price and 
associated costs
The purchase price for licensees 
varies depending on a range 
of factors, including the 
nature of the financial services 
provided, the amount of funds 
under advice or management, 
future income, client base, and 
distribution network.

When considering whether to 
purchase a licensee, as opposed 
to applying for a new AFSL, the 
purchase price should be taken 
into account, together with other 
costs which may be incurred in 
order to facilitate the ownership 
transition, including due 
diligence costs and any potential 
need for the AFSL to be varied. 
Generally, purchasing a licensee 
is more costly than applying for 
a new AFSL, as a ‘premium’ is 
generally paid to account for 
the time savings associated with 
acquiring a licensee and the 
work and costs already incurred 
in obtaining and maintaining the 
licence.

Responsible managers
One of the most important 
components of an AFSL 
application is the competence of 
the RMs. Without an adequate 
number of suitable RMs, an 
AFSL will not be granted (or may 
be revoked in the case of an 
existing licensee).

As part of the sale of a licensee, 
it is common for the current RMs 
to either leave on settlement or 
transition out of the business. In 
either situation, the purchaser 
will generally need to nominate 
one or more RMs to support 
the licence. If the purchaser 
does not have any staff suitable 
for the role, then it may be 
unable to support the AFSL 
going forward using its existing 
resources. In these situations, 
the purchaser may need to 
hire RMs with the requisite 
experience which adds an 
additional cost to the business.

Further, it may be that one or 
more of the current RMs are 
named in the conditions of the 
AFSL as a ‘key person’. A key 
person is an individual that the 
licensee is heavily dependent 
upon to meet its obligations. 
If this is the case, then once a 
key person exits the business, a 
variation application will need to 
be lodged to remove their name 
from the licence conditions. 
The presence of a key person 
condition typically protracts 
the sale process and results in 
additional cost to the purchaser.

ASIC considerations
As part of the acquisition of a 
licensee, the new owners are 
required to notify ASIC of the 
change in control. 

Transferability of an 
AFSL
An AFSL is issued to a particular 
entity, having regard to their 
organisational expertise (ie 
responsible managers (RMs)), 
resources, and compliance 
arrangements. An AFSL cannot 
simply be transferred to another 
entity, even within the same 
group of companies. When a 
person buys an existing licensee, 
what they are really doing is 
buying the shares issued in the 
company that holds the AFSL.

Due diligence
When purchasing shares in a 
company, as opposed to buying 
the assets of a business, the 
debts or liabilities associated 
with the business (even if they 
relate to events before the 
shares were acquired) remain the 
company’s responsibility.

So, it is vital for the purchaser to 
conduct due diligence on the 
licensee to reduce the risk of 
any unpleasant post-settlement 
surprises.

The costs and time frames 
to conduct a thorough due 
diligence on a licensee will 
depend on the nature and 
extent of the licensee’s activities 

vs applying for a 
new one

BUYING AN AFSL

prior to the sale. For licensees 
that have significant transaction 
and operational history, the 
due diligence required can 
be extensive, costly, and time 
consuming.

AFSL authorisations
AFSLs are not ‘one size fits all’. 
An AFSL only authorises the 
holder of that licence to provide 
the financial services specified 
in its licence conditions. As part 
of the due diligence enquiries, 
the purchaser needs to assess 
whether the relevant AFSL will 
allow the purchaser to provide 
the services it intends to provide 
under the licence. Often, an 
existing AFSL will either not 
contain the authorisations a 
prospective buyer requires or 
may contain more authorisations 
than the prospective buyer 
requires. The authorisations on 
a licence are one factor that 
influences the levies payable to 
ASIC each year, and having a 
broader licence than is necessary 
may lead to unnecessary 
ongoing costs. 

If the existing AFSL is not 
‘fit for purpose’, then an 
application may need to be 
lodged with ASIC to vary the 
authorisations on the licence.  If 
this is necessary, then any timing 
benefits of purchasing an AFSL 
(as opposed to applying for a 
new licence) are eroded.

If it is necessary to vary the 
AFSL, then in order to grant 
the variation, ASIC needs to 
be satisfied the licensee can 
meet its obligations as an AFS 
licensee. Where the business 
carried on by the licensee is to 
materially change following the 
acquisition, then this process 
may be very involved and akin to 
applying for a new licence.

Prospective purchasers should 
be aware of ASIC’s activities 
and powers in this area. While 
the sale of a licensee is not 
prohibited, the sale of a licensee 
often allows the purchaser 
to bypass the checks ASIC 
undertakes when determining 
whether to grant an AFSL. As a 
result of recent changes to the 
financial services laws, ASIC now 
has power to immediately cancel 
an AFSL where a licensee has 
not provided a financial service 
within six months after being 
granted its AFSL. Depending 
on the circumstances, the 
acquisition of a licensee, and 
the notifications required to be 
provided to ASIC as part of the 
sale process, may prompt ASIC 
to enquire about the activities of 
the company to date, and this 
process may result in the licence 
being cancelled by ASIC.

Applying for an AFSL 
The legal and regulatory 
requirements to obtain an 
AFSL are complex and require 
the preparation of a range 
of documents, including RM 
details.

Please feel free to contact us 
about the AFSL application 
process and details of the 
requirements and timing.

How can we help?
We have prepared and managed 
hundreds of AFSL applications 
and supporting documents 
for financial planners, product 
issuers, responsible entities, 
research houses, promoters 
and stockbrokers. Please 
contact a member of our 
Funds Management team for 
assistance or more information.

ELLIOTT STUMM

Senior Associate 
Funds Management
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Whether you’re a retail shop 
landlord trying to recover rent 
owing under a lease, a small 
retail business forced to close 
due to the pandemic, or a 
commercial office tower landlord 
looking at the sudden influx of 
demand for commercial office 
space in the CBD, you will find 
this article useful when your 
attention turns to the one piece 
of paper provided by a tenant: 
the bank guarantee.

Tenants providing a bank 
guarantee to secure their 
obligations under a lease is a 
well-established practice and 
preferred by landlords over 
receiving cash bonds for a 
variety of reasons. However, for a 
bank guarantee to be effective in 
securing a tenant’s obligations, it 
must satisfy several criteria.

Here, senior associate Helen 
Wu shares a few tips to help 
minimise the risk the bank 
guarantee may be ineffective, 
which the landlord may only 
discover years later.

Favouree
The most obvious detail to make 
sure is correct, but sometimes 
overlooked, is the name of the 
favouree (ie the entity in whose 
favour the bank guarantee 
is made). It is important to 

This is an important term as any 
reference to permission from the 
tenant prior to paying out the 
claim defeats the purpose of the 
unconditional undertaking the 
bank guarantee purports to be.

Right to claim on the 
bank guarantee
The favouree must also ensure 
it has the right to claim on the 
bank guarantee. 

Although ideally the bank 
cannot make any reference to 
obtaining permission from the 
tenant prior to paying out the 
claim, this does not give the 
favouree an unfettered right to 
make a claim. 

This is an especially important 
factor to consider in the current 
climate. The National Cabinet 
Mandatory Code of Conduct 
for commercial leasing may 
prevent a landlord from calling 
on a bank guarantee even if the 
tenant has clearly breached their 
obligations under the lease. 
Partner Kristy Dorney recently 
published an article to help 
assess whether you can claim on 
a bank guarantee during these 
extraordinary times. 

Should a bank 
guarantee be from a 
‘bank’?
We have recently received 
several enquiries about what 
happens if a tenant can suddenly 
no longer provide a bank 
guarantee due to current market 
conditions.

The landlord can ask for cash 
bonds from their tenants, but 
what if the sum guaranteed is so 
large their tenants cannot front 
the cash in the first place? One 
tenant offered to provide an 
insurance bond.

The practice of accepting bonds 
issued by insurance companies is 
widely accepted in construction 
transactions, but in leasing it is 
rare, if not unheard of.

When we rejected the tenant’s 
offer on the landlord’s behalf, 
our rejection was not well 
received. The tenant argued 
the bond was clearly titled as an 
unconditional undertaking (same 
wording as a bank guarantee), 
the bond had no expiry date 
(unlike some bank guarantees), 
and the bond insurer is part of a 
large international underwriting 
group with offices all around 
the world. So why wouldn’t we 
accept the ‘better option’?

While the pandemic has wreaked havoc with the Australian economy 
over the last six months, in the past few weeks we have seen a 
resurrection of leasing transactions, be it retail, commercial, or industrial.

WHEN IS A BANK 
GUARANTEE 
EFFECTIVE?

ensure the spelling and ACN 
(if the favouree landlord is a 
company) are correct. When it 
comes to claiming on a bank 
guarantee, some banks require 
the letter of demand is on the 
favouree company’s letterhead 
so it is important the details are 
consistent.

Ensuring the favouree’s details 
are correct does not stop at 
checking the spelling and 
ACN. It extends to checking 
the details of any trust are 
included. If the property is held 
by a trustee, the name of the 
trust should also be included. 
Trustees sometimes change so 
noting the name of the trust will 
assist the new trustee in proving 
it is entitled to claim on the bank 
guarantee on behalf of the true 
owner of the property.

Purpose
It is obviously important to 
confirm the description of the 
premises which is the subject of 
the lease being guaranteed.  It is 
also important to make sure the 
purpose of the bank guarantee 
is not described as security 
for a lease of the premises 
only, or even worse, described 
as guaranteeing rent for the 
premises.

Leases often contain more than 
just leased areas. They may 
contain licensed areas or other 
rights to occupy or use. These 
rights may not be contained 
in the lease, but instead in a 
separate document. Tenants’ 
obligations under leases are also 
not restricted to paying rent. 

So, while you will want the 
purpose of the bank guarantee 
to be broad enough to allow you 
to claim on the bank guarantee, 
not just on the tenant’s failure 
to pay rent, you don’t want the 
purpose to be so broad you 
cannot pinpoint your right to 
claim on the bank guarantee. 
Although, in the latter scenario, 
your tenant or their bank will 
unlikely agree to issuing a broad 
form bank guarantee in the first 
place.

Payment without 
reference to the tenant
Another important term to be 
included in a bank guarantee 
is permitting, or even better, 
demanding, the bank pay out 
the favouree’s claim from the 
bank guarantee without any 
reference to permission from the 
tenant or customer noted on the 
bank guarantee. 

THE NATIONAL 

CABINET MANDATORY 

CODE OF CONDUCT 

FOR COMMERCIAL 

LEASING MAY PREVENT 

A LANDLORD FROM 

CALLING ON A BANK 

GUARANTEE EVEN IF THE 

TENANT HAS CLEARLY 

BREACHED THEIR 

OBLIGATIONS UNDER 

THE LEASE.
HELEN WU

Senior Associate 
Real Estate Our concern with the insurance 

bond was not with the title 
of the document or even the 
content of the document. We 
preferred that the bond had no 
expiry date. 

Our concern was with the ‘large 
international underwriting group 
with offices all around the world’ 
because the office in Australia 
is, quite simply, not of the same 
calibre as a bank. What if the 
overseas head office decides 
to close all offices in Australia? 
What then? How will the 
landlord make a claim?

You might say the same risk lies 
with an Australian bank, but 
shutting down an Australian 
bank will undoubtedly 
be plastered across the 
newspapers. Shutting down 
an insurance company’s outlet 
in Australia probably won’t 
garner the same attention and 
the landlord might not find out 

about the closure until it has 
to make a claim on the bank 
guarantee, which may be years 
down the track. 

We believe our concern is 
especially valid in today’s 
uncertain market, but this is 
not to say we are ruling out 
insurance bonds entirely; it 
might just become ‘the new 
norm’. For now, we prefer bank 
guarantees from banks.

For further advice and practical 
assistance understanding what 
criteria need to be met for a 
bank guarantee to be effective, 
please contact our Real Estate 
team.

http://www.mcmahonclarke.com/articles/new-mandatory-covid-19-rent-relief-code-ndash-answers-your-questions/
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THE COURT HAS 
DETERMINED THE 
DOCUMENTS MUST 
BELONG TO THE COMPANY 
OR SCHEME, RATHER 
THAN JUST BEING IN ITS 
POSSESSION, AND MUST 
RELATE TO THE PURPOSE.

THE RIGHT TO INSPECT
The Corporations Act provides 
that a shareholder can apply to 
the court for an order allowing 
access to books and records of 
the company. However, the court 
must be satisfied—

• the applicant is acting in 
good faith, and

• the inspection is for a proper 
purpose.

WHAT IS A PROPER 
PURPOSE?
The ‘proper purpose’ test, which 
is determined on a case-by-case 
basis, is intertwined with the 
requirement for the applicant to 
act in good faith.

Also, the purpose of the 
shareholder application 
must relate directly to the 
shareholder’s rights in their 
capacity as a shareholder and 
not in any other capacity.

Examples of what constitutes a 
proper purpose include—

• investigating whether a 
company director has 
breached their duties

• determining whether the 
company has paid dividends 
otherwise than out of profits 
or funded the defence by 
directors of their board 
positions

• where a shareholder 
perceives the conduct by the 
company will diminish the 
proportion or value of their 
shareholdings

• a shareholder seeking to 
ascertain the value of the 
company for the purposes 
of exercising a right of pre-
emption

• determining whether 
oppression proceedings or a 
shareholder derivative action 
should be commenced.

However, the applicant must 
demonstrate there is a case 
for investigation in relation to 
the shareholder’s concerns. 

Is a shareholder entitled to inspect the books of a 
company? What information can a shareholder or 
member of a registered scheme access? What about legal 
professional privilege?

The latest case arising from the tragic 2016 Dreamworld 
incident has once again focused the spotlight on the 
rights of access to a company’s books and records.  Here, 
Selina Nutley and Siobhan Luck sum up what you 
need to know about gaining access to documents as a 
company shareholder or member of a registered scheme.

SELINA NUTLEY

Special Counsel 
Commercial Disputes 
& Funds Management

SIOBHAN LUCK

Lawyer 
Commercial Disputes

CAN 
SHAREHOLDERS 
AND MEMBERS 
ACCESS 
DOCUMENTS?

The provision is not designed 
to assist a shareholder who 
simply wishes to engage in an 
undirected fishing expedition.

WHAT INFORMATION IS 
ACCESSIBLE?
Once the above test has been 
established, the court will look at 
what information is accessible to 
the shareholder. 

The Corporations Act widely 
defines ‘books’ to include—

• a register
• any other record of 

information
• financial reports or records 

(however filed, compiled, 
recorded, or stored)

• a document. 

However, the court has 
determined the documents 
must belong to the company or 
scheme, rather than just being in 
its possession, and must relate 
to the purpose. 

LEGAL PROFESSIONAL 
PRIVILEGE
Documents which are subject 
to legal professional privilege 
will not be required to be 
provided for inspection, but the 
court may require a party to list 
these documents to allow the 
applicant to object. 

CONSIDERATION FOR 
SHAREHOLDERS
Although this process provides 
a mechanism for shareholders to 
obtain documents, the first place 
a shareholder should look for 
their rights is the shareholders 
agreement. 

The above application can be 
restrictive as to the documents 
which are provided, is subject 
to the court’s determination 
as to their appropriateness for 
disclosure, and comes at a cost. 

Where possible, shareholders 
should carefully consider the 
initial drafting of shareholders 
agreements to allow for broader 

rights for accessing information. 
Whilst parties cannot contract 
out of the statutory obligations 
to provide shareholders access 
to records, they can expand the 
scope of what documents are 
accessible.  

CONCLUSION
If you have any questions about 
gaining access to documents 
as a member of a company 
or registered scheme, then 
please contact the authors or a 
member of our team who can 
help explain the steps you need 
to take.  Our lawyers can also 
assist with drafting shareholders 
agreements.
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ASIC’S RG 97—SHOULD 
YOU OPT-IN EARLY?
You may shudder when you read the term 
‘RG 97’ (that’s ASIC’s regulatory guide on 
how fees and costs should be disclosed in 
PDSs and periodic statements). Happily, it 
seems the most protracted update in ASIC’s 
history is behind us. If you’re a responsible 
entity, you can now update your PDSs to 
comply with the revised RG 97 regulations 
and ASIC policy. Whilst strict compliance 
with the updated requirements is not 
required until 30 September 2022, you may 
want to opt-in early and update your PDSs 
to take advantage of the following key 
improvements:

• The new law is contained in one place: a 
consolidated version of Schedule 10 of 
the Corporations Regulations.

• ASIC’s policy in the rewritten RG 97 is 
clearer and easier to read.

• The presentation is more relevant for 
investors. There are new templates for 
the Consumer Advisory Warning, Fees 
and Costs Summary Table, and Example 
of Annual Fees and Costs. 

• You no longer need to grapple with 
what are ‘implicit transaction costs’ and 
‘market impact costs’. You do not need 
to disclose these.

• You no longer need to include property 
operating costs and borrowing costs as 
transaction costs. This is good news if 
you’re a property fund manager.

• If your fund performs well and your 
performance fees are high, then you 
can show this clearly. Performance 
fees are now disclosed separately to 
management fees and costs, and do 
not appear to inflate your management 
fees.

Finally, ASIC has clarified policy on various 
RG 97 issues, including about performance 
fees and transaction costs, which our team 
can advise you on. We can also advise you on 
the practical steps required to transition your 
PDSs to the new regime.

CONTINUED FROM PAGE 7...
From early 2021, FIRB applicants will be subject to the 
following increased fees:

Transaction value Fee

Less than $75,000 $2,000

Less than or equal to 
$1 million

$6,600

Above $1 million $13,200 per $1 million of 
consideration for acquisitions 
above $1 million, capped at 
$500,000

RESIDENTIAL LAND

Transaction value Fee

Less than $75,000 $2,000

Less than or equal to 
$2 million

$6,600

Above $2 million $13,200 per $2 million of 
consideration for acquisitions 
above $2 million, capped at 
$500,000

AGRICULTURAL LAND

Transaction value Fee

Less than $75,000 $2,000

Less than or equal to 
$50 million

$6,600

Above $50 million $13,200 per $50 million of 
consideration for acquisitions 
above $50 million, capped at 
$500,000

COMMERCIAL LAND AND BUSINESS

http://http://www.mcmahonclarke.com

