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Our first edition of Fundamental for 2021 
reveals how the long running Westpac dispute 
clarifying the distinction between general and 
personal advice impacts the soon to commence 
design and distribution obligations (DDOs).

Then, we chat with MARQ Private Funds’ 
managing director Andrew Patrick about 
regulatory challenges for fund managers, 
how the pandemic played out for MARQ, 
technology trends, and the future of impact 
investing.

We also take a look at pressing questions for 
stakeholders involved in funds management, 
real estate, and litigation:

• Where are we at with COVID rent relief in 
each State and Territory?

• What does licensing property developers 
mean for Queensland?

• What constitutes a valid electronic contract 
and e-signature on a land sale contract?

• Are you operating a financial market without 
a licence?

• Do you understand the small business 
insolvency reforms and changes to 
bankruptcy laws?

• How does ASIC see the regulatory 
technology space?

We also celebrate our new partner promotions 
and warmly congratulate Emma Donaghue 
(Funds Management), Selina Nutley (Litigation) 
and Elliott Stumm (Funds Management).

We hope you enjoy this latest edition of 
Fundamental.

Langton Clarke
Partner, Funds Management

@mcmahonclarkemcmahonclarke.comwww
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LC What do you see as the 
greatest regulatory challenge 
faced by investment/fund 
managers?

AP In large pockets of the 
financial community there is 
a greater lack of knowledge 
and understanding about this 
space than we would hope to 
expect, despite the regime 
having been around for many 
years.  In a somewhat staggering 
example, a partner from a mid-
tier professional services firm 
recently claimed the rules and 
regulations did not apply to their 
client because they were ‘just 
raising money’.  

There is still a common 
misconception that where there 
are less than 20 people investing 
you do not need an AFSL.  While 
the ‘20/12/$2 million rule’ does 
provide an exemption, which 
loosely means a regulated 
disclosure document (ie a PDS) 
is not required, you still need to 
hold an AFSL and are bound by 
all the rules and regulations that 
apply to MISs.

The consequences need to be 
fully understood when advising 
people about raising money.  If 

CONVERSATION
WITH ANDREW PATRICK
MARQ Private Funds

Funds Management partner Langton Clarke 
chats with MARQ Private Funds’ managing 
director Andrew Patrick about regulatory 
challenges for fund managers, how the 
pandemic played out for MARQ, technology 
trends, and the future of impact investing.

Langton also invites Andrew, as a provider of 
services focused on establishing and operating 
wholesale managed investment funds in 
compliance with AFS licensing laws, to 
share some advice with new entrants in the 
investment funds industry.

they get the structure wrong 
and do not understand the rules 
around raising money, then the 
whole thing can be at risk of 
being upturned by ASIC and the 
financial and civil penalties can 
be extreme.  There is also the 
regulatory impact of a negative 
finding on a company or those 
behind it which can see them 
banned or disqualified for five 
years or more.

We spend a lot of time 
explaining to our clients the 
rules and regulations around 
raising money so they can go to 
the market and raise money with 
confidence.

Many of the funds we deal with 
are first timers that know their 
asset class ‘backwards’ but 
may not fully understand the 
financial product their investors 
are investing in.  Bridging this 
gap is an important step in 
helping our clients grow strong 
and successful businesses as 
investment and fund managers. 

LC Many expected the funds 
management industry, along 
with many others, to be thrown 

into turmoil in the face of 
the pandemic.  How did the 
pandemic play out for MARQ?

AP We did not see the extensive 
turmoil that some predicted for 
our industry. What we saw was 
a pause in activity from about 
March 2020 – new enquiries 
and funds were put on hold and 
some capital-ready funds were 
held back, pending what we 
thought and hoped would be 
a shorter pause than the nine 
months that eventuated. The 
good news is those funds are 
still ready to go and will happen.

The other thing we saw, certainly 
in Melbourne during the 
lockdown period, is that people 
remained ‘idea focused’ while 
endeavouring to understand the 
impact of the pandemic.  The 
private equity space has always 
been a very innovative game in 
Australia, so it was not surprising 
to find people looking beyond 
the pandemic.

Post pandemic, we have 
witnessed a few interesting and 
encouraging things.  

In November 2020, one of our 
clients raised $49 million in 
eight days. This client is a very 
professional and well-managed 
investment manager with a 
group of happy investors, but 
to achieve that result mid-
pandemic was very impressive.  
They were clearly working on 
this project throughout the 
pandemic, as others have been, 
and I am sure they are not alone 
in achieving such a positive 
outcome.

Since November 2020, our 
enquiry rate is better than ever 
with many proposals in the 
market.  With investment capital 
being on pause for 12 months, 
there is a bank of investment 
capital waiting to be deployed. 
Many investment managers 
assessed projects during the 
lockdown, and are now ready 
to go and trying to get their 
product to market first to take 
advantage of the investment 
capital that is around.

Some of this is about being 
nimble – small to medium-size 
enterprises can often pivot 

quicker than their larger 
counterparts to turn a negative 
into a positive.

LC If you could share one piece 
of advice with a new entrant in 
the investment funds industry, 
what would that be?

AP First, as I mentioned earlier, 
it is critical to understand that 
an investment product is a 
financial product as distinct from 
the asset into which the fund 
is investing.  A fund manager 
– and their investors – need 
to understand the rights and 
obligations of that financial 
product.  

Secondly, compliance and 
governance are your friend. 
The more you subscribe 
to compliance and good 
governance as a feature of 
your business and make it part 
of your culture, rather than a 
bothersome chore, the better 
the protection afforded yourself 
and your investors. 

Thirdly, we tell our investment 
managers that when it comes to 
risk and professional indemnity, 
having us do what we should 
do is their greatest safeguard.  
Then, if we both do what we are 
supposed to do, the better we 
will both be putting the product 
to market.

LC What are the main drivers of 
‘impact’ investing and where will 
it lead?  

AP We are currently dealing with 
a few ‘impact’ funds, including 
the likes of The Impact Fund 
with $115 million committed 
capital to invest in ‘social’ assets 
which yield an investment return.

Over the last 30 years, this 
landscape has transitioned from 
one of ‘don’t care’, to one of ‘do 
no harm’, to one of ‘do good 
and invest for a purpose’.

That is what The Impact Fund 
is doing.  It is doing good and 
investing for a purpose, but at 
the same time generating an 
appropriate financial return.

I think the next phase of impact 
investing is around the financial 
value of ‘ecosystem services’ 
which is increasingly guiding 
economic decision-making and 
government policy and was 
on the agenda at the World 
Economic Forum meeting in 
Davos recently. A recent article 
in The Guardian explores this 
theme.

Continued on page 15...

Welcome to the first issue of 
Fundamental for 2021.

No doubt we are all hoping for a 
‘return to normal’ and the ability 
to move around the country 
more freely.

Last month I embarked on 
my first interstate trip since 
February last year.  While it was 
great to catch up in person with 
our clients, I have not missed 
airports, cabs or hotel rooms 
much over the last 12 months.

How is business?
For McMahon Clarke, 2020 
was an interesting year.  Many 
people have asked how business 
was for us.

What we saw was an initial 
slow-down in the middle of the 
year (around May to June), but 
then most of our clients got back 
to business and finished the year 
very strongly.  We have seen that 
follow through into 2021 and 

SEAN MCMAHON

Managing Partner
Funds Management
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T are seeing very strong activity in 

the market.  With the Reserve 
Bank indicating interest rates will 
stay lower for longer, the hunt 
for yield is as strong as ever and 
high-quality income producing 
investments continue to be 
bid-up (yields down).

Celebrating our 
new partners
We are very proud to have 
introduced three new partners in 
2021 – Selina Nutley (Litigation), 
Emma Donaghue (Funds 
Management), and Elliott 
Stumm (Funds Management).  
Each of our new partners is 
integral to our team and they are 
well known to many of you.  

These promotions demonstrate 
our continued focus on building 
depth and confidence in our 
core practice areas – funds 
management, real estate, 
and litigation – despite the 
unprecedented challenges 
presented by the pandemic.

We are incredibly excited 
about 2021 and look forward to 
catching up with you in person 
soon.

https://www.theguardian.com/environment/2021/jan/28/how-much-is-an-elephant-worth-meet-the-ecologists-doing-the-sums-aoe
http://www.mcmahonclarke.com/people/selina-nutley/
http://www.mcmahonclarke.com/people/emma-donaghue/
http://www.mcmahonclarke.com/people/elliott-stumm/
http://www.mcmahonclarke.com/people/elliott-stumm/
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The High Court recently handed down its decision in the long running Westpac dispute 
clarifying the distinction between general and personal advice. Partner Selina Nutley and 
consultant Jeunesse Meldrum discuss the implications of this case for licensees, and how it 
impacts the soon to commence design and distribution obligations (DDOs).

WESTPAC DISPUTE
The proceedings stemmed 
from two telephone 
campaigns conducted by 
Westpac subsidiaries where 
they contacted customers, 
recommending they roll their 
existing superannuation 
funds into a Westpac-related 
superannuation account.  Click 
here for an article by Selina 
Nutley with more details about 
the background of this case.

The Court found Westpac 
provided personal advice, and 
said the fact a general advice 
disclaimer was given at the 
outset and the advice was free 
was not enough to characterise 
it as general advice where the 
broader circumstances may lead 
customers to think their personal 
circumstances had been taken 
into account.  

As the advice was characterised 
as personal advice, Westpac 
needed to demonstrate it 

had taken substantive steps 
to determine whether the 
rollover was in the customer’s 
best interest.  There was no 
evidence it had done so, and 
consequently the Court found 
Westpac had contravened the 
‘best interests’ duty.  

For more details about the 
Court’s findings please click 
here for our article.  

WHAT DOES IT MEAN 
FOR LICENSEES 
AND AUTHORISED 
REPRESENTATIVES?
Licensees and authorised 
representatives need to be very 
circumspect in assuming general 
advice disclaimers are sufficient 
protection if they then go on 
to discuss a customer’s broader 
circumstances or objectives.  
Careful consideration of 
structural operations should be 
given to ensure licensees hold 
the appropriate authorisations 
for the type of advice they will 
provide. 

WHAT IS THE IMPACT ON 
THE NEW DDOS?  
From 5 October 2021, new 
DDOs apply to financial 
products offered to retail 
customers (click here for our 
most recent article). The key 
requirements are that financial 
product providers must do the 
following:   

• Design products consistent 
with the likely ‘objectives, 
financial situation and needs’ 
of the class of consumers for 
whom they are intended. 

• Take ‘reasonable steps’ likely 
to result in financial products 
reaching customers in a 
defined target market.  

• Monitor customer outcomes 
and review products to 
ensure customers are 
receiving products consistent 
with their likely objectives, 
financial situation and needs.  

The phrase ‘objectives, financial 
situation and needs’ mirrors 
that used in the context of 
personal advice. At first blush, it 
seems there is tension between 
the Court’s decision on the 
circumstances in which personal 
advice will be given, and 
providers’ obligations to design 
products likely to be consistent 
with the likely objectives, 
financial situations and needs of 
customers.

The practical distinction lies in 
that Westpac had given advice 
to customers based on their 
actual goals, whereas the DDOs 
require consideration of the 
likely objectives of a hypothetical 
class of consumers.

In assessing the appropriateness 
of a product for a particular 
target market, ASIC says this is 
an objective assessment and 
does not require an issuer to 
have knowledge about individual 
customers. In contrast, personal 
advice involves considering an 
individual customer’s objectives, 
financial situation and needs 
(ie the customer’s personal 
circumstances).

TENSION FOR 
DISTRIBUTORS OF 
FINANCIAL PRODUCTS
The DDOs include a personal 
advice exemption where acts 
of asking for information solely 
to determine whether a person 
is in the target market for a 
financial product, and informing 
the person the result of that 
determination, do not constitute 
personal advice. The meaning of 

‘solely’ in this context is likely to 
be fertile ground for disputes.  

ASIC says the personal advice 
exemption will not apply if a 
product distributor sets up 
the interaction in a way that 
instead has the purpose of 
influencing customers in making 
a decision about a financial 
product. Whether the conduct 
of the distributor goes beyond 
the scope of the exemption 
needs to be considered in the 
circumstances of the particular 
interaction. 

ASIC suggests distributors 
can reduce the likelihood their 
conduct will take them outside 
the exemption by avoiding 
conduct likely to influence the 
customer. 

Further, if a distributor relying 
on the exemption informs a 
customer they are in the target 
market for a financial product, 
the distributor must not suggest 
or imply it has considered the 
customer’s personal objectives, 
financial situation and needs 
or the product is suitable for 
the consumer’s individual 
circumstances. To do so may 
be misleading or deceptive 
and may cause the customer to 
reasonably expect their personal 
circumstances are considered.  
The consequence of this would 
be to stray into the provision of 
personal advice, and therefore 
fall outside of the exemption. 

WHAT HAPPENS NEXT?
How these artificial/narrow 
distinctions will play out in 
practice (and potentially through 
the courts) is yet to be seen. 
We will keep you up to date 
with further developments 
and please contact us with any 
queries in the meantime.

SELINA NUTLEY

Partner 
Litigation

JEUNESSE MELDRUM

Consultant 
Funds Management

DIVING DEEP INTO THE
PERSONAL ADVICE DEBATE 
AND THE NEW DDOs
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http://www.mcmahonclarke.com/articles/personal-advice-efficiently-honestly-fairly-standard/
http://www.mcmahonclarke.com/articles/personal-advice-efficiently-honestly-fairly-standard/
http://www.mcmahonclarke.com/articles/diving-deep-personal-advice-debate-new-ddos/
http://www.mcmahonclarke.com/articles/diving-deep-personal-advice-debate-new-ddos/
http://www.mcmahonclarke.com/articles/alert-new-ddos-mean-more-work-fund-managers/
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STATE ORIGINAL RENT RELIEF 
EXPIRY DATE

CURRENT RENT RELIEF 
EXPIRY DATE

Queensland 30 September 2020 31 December 2020, by way 
of a separate rent relief 
period.

Victoria 29 September 2020 28 March 2021

New South Wales 24 October 2020 28 March 2021

Western Australia 29 September 2020 28 March 2021

South Australia 30 September 2020 3 January 2021, by way of a 
separate rent relief period.

Tasmania 2 June 2021 31 January 2021

Australian Capital 
Territory

27 September 2020 31 January 2021, by way of a 
separate rent relief period.
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HELEN WU

Senior Associate 
Real Estate

Do you need 
more details?
For more details and 
background information click 
here for a an article explaining 
the developments and current 
situation for each State and 
Territory.

We can help
If you require specific advice 
and assistance understanding 
what your State or Territory’s 
requirements are and keeping 
on top of the changes, please 
contact a member of our Real 
Estate team.

Snapshot
In the following table, senior associate Helen Wu provides a snapshot of the original 
and current rent relief expiry dates in each State and Territory (except the Northern 
Territory where landlords are not mandated to provide rent relief to tenants), followed 
by further details and background information. 

To reduce the financial impact of the pandemic on small businesses, the Federal 
Government released the National Cabinet Mandatory Code of Conduct (Code), 
which was implemented by each State Government.

Most States initially prescribed their rent relief period to expire within six months. 
Although Australia has successfully limited transmission of the virus, small businesses 
to this day are still feeling the impact of the pandemic. As a result, most States have 
since either extended or introduced a separate rent relief period where different relief 
qualifications or principles apply.

COVID rent relief –
where is it at now?

WHAT DO YOU NEED TO 
KNOW ABOUT DEBT FUNDS?

Click here to see our new Guide to Establishing Debt Funds where 
we share some of our most important insights into debt provided 

through managed investment schemes. We explore how debt funds 
are structured and the benefits of different types of debt funds, 

plus we give some tips about fees, preparing an offer document, 
structuring a loan from a fund, and regulation and compliance.

Our Funds Management team has hands-on and wide-ranging 
experience in debt funds which you can read about here.

GET IN TOUCH

Please contact partner Emma Donaghue or a member of 
our Funds Management team who can help guide you 

through establishing a debt fund.  As always, we are 
happy to answer your questions about debt funding.

http://www.mcmahonclarke.com/articles/covid-rent-relief-ndash-where-now/
http://www.mcmahonclarke.com/articles/covid-rent-relief-ndash-where-now/
http://www.mcmahonclarke.com/real-estate/team/
http://www.mcmahonclarke.com/real-estate/team/
http://www.mcmahonclarke.com/cmsAdmin/uploads/debt-funds-paper.pdf
http://www.mcmahonclarke.com/funds-management/experience/lending/
http://www.mcmahonclarke.com/people/emma-donaghue/
http://www.mcmahonclarke.com/funds-management/team/
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Here, partner Kristy Dorney 
explains the background 
and what licensing property 
developers might mean for 
Queensland.

BACKGROUND
In July 2020, as part of an 
overhaul of Queensland building 
and construction industry 
laws, the following section was 
inserted into the Queensland 
Building and Construction 
Commission Act (QBCC Act):

115D Review of role of 
developers

(1) The Minister must 
ensure a review is 
conducted of the 
role of developers 
in the building and 
construction industry. 

(2) The Minister must 
appoint a panel of 
not more than 4 
appropriately qualified 
persons to conduct the 
review.

(3) The Minister must give 
the panel directions or 
a terms of reference to 
guide the review.

(4) The Minister must 
table in the Legislative 
Assembly a report 
on the outcome of 
the review as soon as 
practicable after the 
review is completed.

The review arose as part of the 
public consultation process for 
the new Queensland Building 
Industry Fairness (Security of 
Payment) and Other Legislation 
Amendment Bill 2020 (Bill). 
The Committee reviewing 
the Bill recommended the 
Minister for Housing and Public 
Works “consider undertaking 
a review of the role of property 
developers in the building and 
construction industry, including 
consideration of the impact of 
their financial and operational 
capacity, ethical behaviours, and 
work practices”. 

That recommendation was 
accepted and implemented.

TIMEFRAME
The Committee proposed the 
Minister should conclude the 
review and report on his findings 
by 1 July 2021. However, this 
deadline did not make its way 
into the QBCC Act.

At the time of writing this article, 
there have been no media 
releases or statements published 
confirming the review panel has 
been established or the terms of 
reference required to guide the 
review.

LICENSING OF PROPERTY 
DEVELOPERS
Licensing of developers is not 
specifically mentioned as part 
of the review. However, it was a 
key feature of the submissions 
behind the introduction of the 
review, and it was noted the 
ACT is currently in the process of 
implementing its own licensing 
regime for property developers. 

On that basis, it is expected 
that will be a key feature of the 
review.

The ACT Government 
announced in November 2019 
it was committed to creating 

and implementing a property 
developer licensing regime. 
The ACT Minister for Building 
Quality Improvement, Gordon 
Ramsay, said “We have seen 
too many instances of property 
developers forcing builders to 
cut corners and save on costs, 
only to eventually wind up 
projects and leave owners with 
the bill.” 

It is not explained how 
developers are ‘forcing’ this 
behaviour, save for a reference 
to developers imposing 
unrealistic timeframes. There 
is also little reference made of 
the extensive regulatory system 
already in place requiring 
builders to adhere to minimum 
standards for their work and 
which ought to already avoid 
owners being left “with the bill”. 
The suggestion seems to be that 
developers are driving a hard 
bargain and asking builders to 
cut corners which builders must 
yield to if they are to survive. 

As of 2 December 2020, the 
ACT Government has confirmed 
the licensing regime is still 
intended and is being advanced. 
However, no draft legislation 
implementing the regime has 
been submitted. 

WHAT WOULD 
DEVELOPER LICENSING 
MEAN?
If the regime follows the one 
already in place in Queensland 
for builders, then it is likely to 
include—

• conditions imposed on the 
issue of the licence as to 
what category of projects the 
developer is authorised to 
undertake

• a trust account regime to 
secure retentions held by the 
developer and potentially a 
process to allow a direct link 
through to the developer’s 
finance facility

• satisfaction of minimum 
financial requirements to 
secure a licence and an 
annual reporting and auditing 
regime each year to verify 
continued compliance.  

Also, if the proposed ACT 
regime and other amendments 
are adopted, then it might also 
see the inclusion of—

• a fit and proper person 
assessment 

• the requirement to nominate 
an individual representative 
to take responsibility for the 
developer’s conduct

• enforcement penalties
• potential liability of 

developers (in addition to 
builders) for breaches of 
statutory warranties under 
the building legislation 
(the ACT Government has 
announced it is committed 
to considering this as part 
of stage 2 of its building 
reforms).

One obvious preliminary issue 
will be determining what is a 
‘developer’ for the purposes of 
the regime. There is no guidance 
on this question in any of the 
submissions or the Committee’s 
report.  The ACT Government’s 
initial media release in 
November 2019 stated the first 
stage of work for it was clarifying 
what constitutes a ‘developer’ 
for licensing purposes. In a July 
2020 media release, it indicated 
licences would apply to “the 
most high-risk developments in 
terms of quality” with multi-unit 
residential developments being 
specifically identified. 

UPDATE
We will provide further updates 
once details of the Queensland 
review of the role of property 
developers in building and 
construction is progressed.

Property developers and 
licensing under review
IN QUEENSLAND 

The role of property developers in the Queensland building and construction 
industry has been flagged for review by the Minister for Public Works.

Whilst licensing of developers is not specifically on the agenda, the stakeholders 
who called for the review have referred to the ACT’s plans to implement a 
licensing regime for property developers like that for real estate agents. 

Despite committing to the review in July 2020, so far no formal steps have been 
taken to convene a review panel or publish the review terms of reference.

KRISTY DORNEY

Partner 
Real Estate

10 |  

https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2020/5620T455.pdf
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THE VALIDITY OF AN 
E-SIGNATURE BY A 
DIRECTOR/SECRETARY 
IN THE CONTEXT OF THE 
CORPORATIONS ACT IS A 
TOPIC OF CONTROVERSY IN 
THE LEGAL INDUSTRY.

CONTRACT FORMATION
For a land sale contract to 
be enforceable under the 
Queensland Property Law Act 
(PLA), it must be—

• in writing, and 
• signed by the relevant party 

or a person authorised to 
sign. 

The first requirement, that 
the contract be in writing, will 
always be met if the contract is 
reproduced where the words are 
visible in the form of an email or 
document on a mobile device or 
computer. Generally, a property 
contract will be produced on 
a computer by PDF or Word, 
satisfying the first criteria under 
the PLA. 

CONTRACT EXECUTION 
BY INDIVIDUALS
Over the years, the Australian 
courts have relied on the 
Electronic Transactions 
(Queensland) Act (ETA) to 
determine whether the use 
of an e-signature meets the 
necessary requirements for a 
property contract to be signed. 

Under the ETA, there are three 
requirements:

1. An e-signature must identify 
the signer and their intention 
to be bound to a contract.

2. The method of identification 
must be reliable.

3. The parties must have 
consented to the use of 
e-signatures.

IDENTITY, INTENTION 
AND RELIABILITY
Currently, there are no formal 
common law requirements 
for an individual’s signature 
and the ETA is said to be 
facilitative and not prescriptive 
in its requirements. It has, 
however, been established 
that e-signatures include the 
following:

• a typed name
• facsimile of a signature
• a DocuSign signature, or 

another digital signature 
using public key infrastructure 
through a digital signature 
solution provider

• an email signature block

Since the pandemic, the use of electronic contracts and 
signatures has become increasingly popular and is now 
commonplace. With technology playing an increasing 
and integral role in the production and execution 
of property contracts, it is imperative to ensure your 
e-signature is valid and you have a compliant contract 
in place. 

So, what exactly constitutes a valid electronic contract 
and e-signature on a land sale contract? Real Estate 
lawyer Matt Dolan explains the critical elements.

MATT DOLAN

Lawyer 
Real Estate

PROPERTY 
CONTRACTS – 
GOING DIGITAL

• handwriting a signature using 
a stylus or finger on a touch 
sensitive screen

• inserting an image of a wet 
signature (handwritten).

These forms of signature satisfy 
the first two requirements for 
an e-signature to be valid and 
we recommend utilising one 
of these when signing a land 
sale contract. It is worth noting 
the courts have had some 
difficulty with automated or 
pre-set signatures (eg creating 
a signature through PDF) and 
there are some inconsistencies 
in judgments, so caution should 
be had when signing is not in 
accordance with one of the 
above six examples. 

CONSENT
The standard REIQ property 
contracts contain a provision 
that indicates where a contract is 
signed electronically the parties 
agree to enter the contract in 
electronic form and consent 
to e-signing has been given. 
This satisfies the third ETA 
requirement. 

If a standard REIQ property 
contract is not being utilised, it 
is essential to ensure there are 
electronic contract and signing 
provisions included in any 
special conditions so there is 
clear consent from the parties. 

CONTRACT EXECUTION 
BY A COMPANY
The validity of an e-signature 
by a director/secretary in the 
context of the Corporations Act 
is a topic of controversy in the 
legal industry, with many law 
firms expressing differing views. 
The controversy arises largely 
due to the interaction between 
the Corporations Act and the 
ETA.

Despite the differing views, we 
believe company officers can 
apply electronic signatures to 
execute a land sale contract 
under the Corporations Act, 
provided the following two steps 
are followed:

1. Confirm the counterparty 
agrees electronic execution 
is acceptable. This is 
provided for in standard 

REIQ contracts. However, if 
a different form of contract 
is utilised, it is imperative 
a clause is incorporated 
into the contract relating to 
consent. 

2. Each party to the 
agreement should execute 
it electronically. If one 
party opts to use a wet ink 
signature, then ideally all 
other parties should do 
likewise.

Each director (or secretary) 
signing the contract should 
insert or apply their own 
e-signature. Using a director’s 
e-signatures has failed in the 
past as there was no evidence 
the director had authorised 
the use of their signature on a 
document. 

ANY QUESTIONS?
If you have questions about 
whether your contract or 
e-signature is valid, our Real 
Estate lawyers can explain the 
requirements and answer any 
queries you may have.
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This means an operator who 
relies on the exemption can 
facilitate the sale and purchase 
of interests in its schemes up 
to a maximum of 100 buy/sell 
transactions with an aggregate 
value of $1.5 million in any 
12-month period.

Who can rely on the 
exemption? 
To rely on the exemption, the 
operator must be authorised 
under an AFSL to provide certain 
financial services, apply to 
ASIC, and comply with several 
conditions, including—

• a limit on the operation of 
two financial markets by the 
operator and its associates

• the financial products can 
be traded on a financial 
market, but are not traded 
on a licensed financial market 
(such as ASX)

• the financial market must 
not have a mechanism for 
the automatic execution of 
orders or contracts between 
the buyer and seller

• the operator must not handle 
purchase money which 
must be exchanged directly 
between the buyer and seller

• provide a report to ASIC 
after the conclusion of each 
12-month period confirming 
the total number and value 
of transactions carried out on 
the market.

How can we help?
Operating a financial market 
without a licence is an offence.  
If your investors are seeking 
your assistance to sell down or 
increase their interests in your 
schemes, then we can help you 
prepare an application to ASIC 
to rely on the exemption.

Who needs a licence?
A financial market is ‘a facility 
through which offers to acquire 
or dispose of financial products 
are regularly made or accepted’.  
This includes matching 
buyers and sellers of interests 
in schemes.  Importantly, 
this seemingly innocuous 
matchmaking of willing buyers 
and sellers requires an Australian 
financial market licence, similar 
to what exchanges like the ASX 
hold.

Fortunately, ASIC exempts 
operators of low volume financial 
markets from having to hold 
such a licence if the operator can 
meet certain criteria.

What is a low volume 
financial market?
A low volume financial market 
is one where no more than 100 
transactions are entered and the 
value of the transactions does 
not exceed $1.5 million in a 
12-month period from the date 
the exemption is granted.

KRISTY MCCLUSKEY

Senior Associate 
Funds Management

If you facilitate the sale and purchase of interests 
in your schemes between existing and/or new 
investors, then you could be operating a financial 
market without a licence. However, as senior 
associate Kristy McCluskey explains here, ASIC 
exempts operators of low volume financial markets 
if certain criteria are met.

without a licence?

ARE YOU 
OPERATING A 
MARKET
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CONVERSATION WITH

MARQ PRIVATE FUNDS

ANDREW PATRICK

...continued from page 5

LC Technology and digital 
transformation have emerged 
as key issues in the wake of the 
pandemic. What industry trends 
are you seeing in this space?

AP COVID brought about a 
rapid acceptance of remote ways 
of meeting (eg Zoom), with many 
who used these tools rarely 
prior to the pandemic becoming 
very proficient.  It has also 
brought about an acceptance 
of remote signing of documents 
with the likes of DocuSign 
now being commonplace.  
We are enjoying remote ways 
of identifying investors with 
registration procedures now 
happening instantaneously 
and online.  Also, information 
memoranda, marketing material, 
and much more are happening 
electronically rather than in 
printed form.  

While this is changing some of 
the ways we do business, it is 
also changing the connection 
points of fund and investment 
managers with investors and the 
broader community.

Another aspect is the increasing 
number of funds looking at 
technology as an asset class.  
Things like a pandemic focus 
your mind on how to make 
things work better than in the 
past.  Australia, being full of 
innovative smart people who 
are readily adaptable, has kept 
coming up with new ideas to 
make things more efficient.  
So, if we can help put a funds 
management structure around 
it to help them raise the capital 
they need to deliver these 
technologies to the market then 
that is a great thing for all of us.
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BANKRUPTCY 
AND INSOLVENCY

LATEST NEWS

Temporary changes to bankruptcy and insolvency legislation during 
the pandemic have led the Australian Government to enact permanent 
changes relevant to individuals and small businesses. 

Selina Nutley and Siobhan Luck explain the small business insolvency 
reforms and changes to bankruptcy laws and warn that strict criteria 
and time limits apply.

CHANGES TO THE 
BANKRUPTCY LAWS
Last year the Australian 
Government temporarily 
increased the debt threshold 
for bankruptcy to assist 
individuals who may be dealing 
with financial difficulties due 
to the onset of the COVID-19 
pandemic. 

Those temporary changes ended 
on 31 December 2020. However, 
the Attorney-General has 
now announced a permanent 
increase to the debt threshold 
for personal bankruptcy from 
$5,000 to $10,000. 

The Attorney-General said the 
increase reflects the changing 
value of money and levels 
of debt since 2010 when the 
last increase was made to the 
threshold.

SMALL BUSINESS 
INSOLVENCY REFORMS
Insolvency law reforms for small 
businesses have also been 
announced. These reforms 
have in part passed through 
Parliament and commenced on 
1 January 2021.

Eligibility
The reforms introduce a formal 
debt restructuring process for 
small business, as well as a 
simplified liquidation process. 
Both measures are available to 
businesses—

• with liabilities of less than 
$1million, and

• which have paid all employee 
entitlements (including 
superannuation) and have 
their tax lodgements up to 
date. 

Small business 
restructuring
This process allows businesses 
an opportunity to work with a 
small business restructuring 
practitioner (SBRP) to 
develop and propose a debt 
restructuring plan to creditors.

Whilst the restructuring plan is 
being developed, the directors 
of the company remain in 
control. 

The process follows these steps:

1. The directors pass a 
resolution that the company 
is insolvent (or likely to 
become insolvent) and to 
appoint a SBRP.

2. Once appointed, the SBRP 
must present a restructuring 
plan to the company’s 
creditors within 20 business 
days. There is limited scope 
to extend this timeframe.

3. The creditors are then given 
15 business days to accept 
the restructuring plan.  It is 
accepted if a majority in value 
of the company’s creditors 
vote in favour. 

Temporary relief is available 
until 31 March 2021 for company 
directors who wish to enter into 
the process, but can’t due to 
the shortage of restructuring 
practitioners available.

Simplified liquidation 
process
The government has also 
introduced a simplified 
liquidation process which 
is intended to be more 
appropriate for small businesses 
with straightforward affairs. 

To use the simplified process, 
directors who have resolved 
to wind up a company must 
give the appointed liquidator 
a declaration confirming the 
company meets the eligibility 
criteria within five business days 
of the winding up commencing.

The directors must be able 
to produce the necessary 
documents to satisfy the 
liquidator of the company’s 
eligibility, so practically, it will 
be important directors have 
gathered these before resolving 
to wind the company up.

Upon confirming eligibility, the 
liquidator must give a notice 
to creditors explaining how 
the simplified process works. If 
25 percent of creditors by value 
oppose the process, it cannot 
proceed. 

The key differences from a 
regular liquidation include the 
following:

• Reduced obligation on the 
liquidator to investigate the 
company’s affairs and report 
to ASIC.

• Information and voting are 
conducted electronically 
without creditors’ meetings 
being held.

• No committees of inspection 
are allowed (although the 
court retains its supervisory 
powers).

• Limitations on the liquidator’s 
ability to recover voidable 
transactions.

• There are some safeguards 
in place for creditors, 
particularly where the 
liquidator considers the 
company, or a director, 
has engaged in fraud or 
dishonest conduct which 
may have a material effect on 
creditors.

INCREASING THE STATUTORY 
DEMAND THRESHOLD
The Government is now 
consulting on whether the 
threshold at which creditors 
can issue a statutory demand 
to a company should remain 
at $2,000 or be increased.  
Submissions close 5 March 2021.

CONCLUSION
The new changes to both the 
bankruptcy and insolvency laws 
are aimed to assist those who 
are likely to be most vulnerable 
as the COVID-19 temporary 
relief comes to an end.  Strict 
criteria and time limits apply 
to both processes, so it is 
important to seek advice in a 
timely manner.

If you have any questions about 
the changes to the bankruptcy 
or insolvency laws, our Litigation 
team can help and explain what 
steps you may need to take.

SIOBHAN LUCK

Lawyer 
Litigation

SELINA NUTLEY

Partner 
Litigation

https://treasury.gov.au/sites/default/files/2021-02/c2021-150983-cp.pdf
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What is regtech?
Regtech is a fairly broad term.  It 
generally encompasses new or 
emerging technology used to 
help businesses or regulators 
manage regulatory obligations 
and compliance, or oversight of 
these.  

Why is ASIC 
interested?
ASIC says regtech has significant 
potential to help businesses 
enhance their risk management 
and compliance activities.  
ASIC recognises that rapidly 
improving technology is 
leading to a significant increase 
in potential applications for 
regtech in the areas of risk 
management and compliance. 

In August 2018, ASIC received 
funding from the Australian 
Government to help promote 
the nation as a leader in the 
development and adoption 
of regtech.  ASIC developed 
a series of proposed regtech 
initiatives which it commenced 
rolling out in 2018-2019. 
However, some were suspended 
due to the onset of the 
COVID-19 pandemic.  

identified over 100 potential 
examples of concerning 
advertising.

Notably, ASIC states this trial 
identified incidences of potential 
misconduct for further review by 
ASIC staff. 

Natural language processing 
prospectus project

ASIC ran a project that 
developed a proof-of-concept 
model in its own Data Science 
Lab, employing the use of text 
analytics and natural language 
processing technology to 
automate ASIC’s initial review of 
prospectuses lodged with it.

ASIC states its initial findings 
from the project were promising, 
demonstrating a significant 
reduction in the time taken 
to review prospectuses and 
improved accuracy in rating 
risks. Interestingly, ASIC 
considers it could more easily 
identify concerning prospectus 
(or presumably PDS) features 
using this technology.  

Those familiar with the advances 
in artificial intelligence and 
machine learning technology will 
note this use of technology by 
regulators is inevitable.

The future
ASIC says it is committed to the 
continued promotion of regtech 
and its use by financial firms, 
also noting Australia is seen as a 
world leading regtech hub.

ASIC has had its own share of 
well publicised challenges in 
recent times.  However, what is 
certain is ASIC will increasingly 
look to the technology sector 
to find new and innovative 
ways to keep on top of its 
supervisory responsibilities, and 
it will encourage the adoption 
of technology by financial firms 
in their compliance and risk 
management activities.

Technology in 
verification
Many of our clients have 
experienced the somewhat 
arduous, but necessary, process 
of verifying the contents of 
an offer document. They will 
understand the time and 
resources this process takes up.

At McMahon Clarke, we are 
now using web-based intuitive 
technology to help streamline 

Over the last few years, ASIC, together with other financial regulators 
around the world, has shown increasing interest in the use of technology 
in the regulatory space.  ASIC recently published a report into its 
regulatory technology (regtech) initiatives for 2019-2020.  

Special counsel Matt Moses says the report provides interesting insight 
into how the regulator sees the space and how it is implementing 
regtech trials for some of its own activities.

ASIC’S REGTECH 
INITIATIVES

ASIC’s regtech 
initiatives
The big potential and 
importance of technology in 
financial and other businesses 
was brought into very sharp 
focus by the sudden shift in work 
practices during the pandemic, 
particularly the new ‘work from 
home’ norm.  ASIC picks up 
on this in its report and in the 
regtech initiatives pursued 
during 2020.

For example, in July 2020, in 
the midst of the pandemic, 
ASIC hosted a webinar on 
the topic of regtech remote 
services and supervision, 
aiming to highlight the ability 
of technology to contribute to 
providing financial services, as 
well as the remote supervision 
of staff.  The discussion between 
participants in the industry, ASIC 
and other guests focused on 
businesses having to rapidly 
pivot to the new remote work 
environment.  The point was 
made that businesses with a 
pattern of continued investment 
in technology adapt to new 
working methods with greater 
agility.

ASIC’s internal 
suptech initiatives
Demonstrating its own 
willingness to pivot as a 
response to major events, 
after the onset of COVID-19, 
ASIC started several internal 
supervisory technology (suptech) 
initiatives.

These suptech initiatives will 
be interesting to those in the 
funds management and capital 
raising spaces, as they give a 
good insight into where the 
regulator is heading with respect 
to its own use of improving 
technology.

Artificial intelligence and 
advertising/promotions

ASIC engaged a technology 
firm to trial the use of artificial 
intelligence and machine 
learning in monitoring financial 
promotions between June and 
August 2020.

ASIC’s report notes the 
technology it used scanned 
almost 1.7 million web pages 
and identified 9,150 potential 
‘risk’ cases.  Later, the tool 
scanned 1,000 Google ads and 

AT McMAHON CLARKE, 

WE ARE NOW USING 

WEB-BASED INTUITIVE 

TECHNOLOGY TO HELP 

STREAMLINE OUR 

OFFER DOCUMENT 

VERIFICATION SERVICE 

AND TO HELP CUT 

DOWN THE TIME AND 

EFFORT NEEDED FROM 

OUR CLIENTS IN THE 

PROCESS.

MATT MOSES

Special Counsel 
Funds Management

our offer document verification 
service and to help cut down the 
time and effort needed from our 
clients in the process.

We are happy to report that so 
far, our experience, and that of 
clients, in using the technology 
is very positive and we look 
forward to further rolling out this 
service as the year progresses.
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CONGRATULATING OUR NEW 
PARTNERS AND TEAM MEMBER
We are delighted to announce that Emma Donaghue 
(Funds Management), Selina Nutley (Litigation) 
and Elliott Stumm (Funds Management) have been 
promoted to partner. These promotions reflect our 
continued focus on building depth and confidence in 
our firm and we warmly congratulate our future leaders.  
We also welcome new team member Jessica Fuller who 
joins our Funds Management team.

WEBINAR: REAL ESTATE IN 
A POST COVID WORLD – 
ADAPTING AND MANAGING 
RISK
We recently hosted a webinar with MSCI 
exploring real estate in a post COVID world 
and discussing some of the key trends in global 
real estate markets.  Partner Sean McMahon 
facilitated a panel discussion with industry 
experts who considered what lies ahead in 2021, 
how will Australia’s superior management of the 
virus impact global investment in Australian real 
estate, and what macro-economic challenges lie 
ahead?

Click here to view the webinar.

CHAMBERS ASIA PACIFIC 
AWARDS
We are proud to share the great news that our 
specialist expertise in funds management and 
real estate has again been recognised in the 
latest edition of Chambers Asia Pacific, an annual 
independent legal directory delivering detailed 
rankings and insight into leading law firms.

The results demonstrate the quality of our 
Funds Management and Real Estate teams with 
clients praising our responsiveness, partnering 
approach, first class service, technical know-how 
and can-do attitude, and also for being good to 
work with.

This recognition from Chambers Asia Pacific once 
again reinforces the quality of our people and 
reflects the very high regard our clients have for 
our services.

PFA INTERVIEW – PRODUCT 
DESIGN AND DISTRIBUTION 
OBLIGATIONS
Funds Management partner Sean McMahon 
recently chatted with the PFA about the product 
design and distribution obligations which will 
impact unlisted property funds this year.  Click 
here for the interview.

QUEENSLAND CLADDING 
REGIME – LATEST UPDATE
The next key date in the Queensland combustible 
cladding regime falls on 3 May 2021 and any affected 
owners (or body corporates) must have their building 
assessed by a fire engineer and notify the QBCC 
advising the results of the inspection by that date.

This only affects owners whose initial inspection report 
(which was due 29 March 2019) indicated the building 
contained potentially flammable materials requiring 
inspection by a fire engineer or owners who failed to 
meet the earlier reporting dates.

The result of this inspection will determine whether 
work is required to replace flammable materials. If the 
inspection determines there is a cladding fire risk, those 
affected buildings will require notices to be displayed to 
notify owners and third parties of these risks.

More information about the cladding regime can be 
found in our most recent articles (Queensland building 
owners – do the new cladding laws apply to your 
building? and Navigating the new cladding regime) 
and you can contact one of our Real Estate lawyers to 
discuss any issues.

Emma Donaghue
Partner – Funds 
Management

Selina Nutley
Partner – Litigation

Jessica Fuller
Lawyer – Funds 
Management

Elliott Stumm
Partner – Funds 
Management
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